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ENSURING PROTECTION OF THE NATURAL SYSTEM CONSISTENT WITH THE GOALS
AND PURPOSES OF THE PLAN

Sec.

385.30 Achievement of Project Benefits.
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385.32 Interim Goals.

Appendix A - lllugrations to Part 385

Authority: Section 601, Public Law 106-541, 114 Stat. 2680; 10 U.S.C. 3013(g)(3); 33U.SC. | and
701; and 5 U.S.C. 301.

PURPOSE AND SCOPE

385.1 Purpose of the Programmatic Regulations.

The purpose of the programmatic regulations is to establish the processes and procedures needed to
implement the Comprehensive Everglades Restoration Plan and to ensure that the goa's and purposes of the
Plan are achieved. The programmatic regulations aso define the rdaionship and responsbilities of the
Federd and state partners charged with implementing the Plan as well as relationships and responsibilities of
other agencies and governments and the public.

385.2 Applicability of the Programmatic Regulaions.

(& Thisregulation appliesto dl components, projects separable e ements and program leve
activities conducted for implementation of the Comprehensive Everglades Restoration Plan.

(b) Nothing in this regulation shall be interpreted to amend, dter, diminish, or otherwise affect any
exiging lega water rights of the United States, the State of Florida, the Miccosukee Tribe of Indians of
Forida, or the Seminole Tribe of FHorida, including the compact among the Seminole Tribe of Forida, the
State, and the South Florida Water Management Didtrict, defining the scope and use of water rights of the
Seminole Tribe of FHorida, as codified by section 7 of the Seminole Indian Land Claims Settlement Act of
1987 (25 U.S.C. 1772¢).

{&)-(c) Nothing in these regulations are-is intended to, or shal be interpreted to, prescribe the
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process for reservation or alocation of water or for regiona water management under Floridalaw. Nor are
these regulations intended to, nor shdll they be interpreted to, prescribe any other process of Florida water
law.

385.3 Définitions.
The following terms are defined for the purposes of Part 385:

RG ALTERNATIVE:

Adaptive assessment means the use of empirical data and modeling efforts to evaluate the
predicted and actual effects of proposed alter native cour ses of action and the identification of

correctlve actlons necessary to meet pro1 ect qoals spee%—tepundeastandmganmgremg
» n—-Adaptive

amnent includesresearch monltorlng1 and assessment.

Adagtive implementation means refining the scheduling and design of CERP proj ects based on the results of
the adaptive assessment process.

Adaptive management means using new scientific and technical information to make decisons to change the
plan to improve performance.

Adaptive strateqy means a systematic plan of action that incorporates new information as necessary to refine
the CERP and operations of the C& SF project in South Florida to ensure the success for the CERP and
the restoration of the Everglades, including adaptive assessment, adaptive implementation and adaptive

Assessment means the evauation of current conditions in the Everglades based on empirical data from the
system-wide Monitoring and Assessment Plan or other relevant sources.

Central and Southern Florida (C& SF) Project means the project for Central and Southern Forida
authorized under the heading "CENTRAL AND SOUTHERN FLORIDA in section 203 of the Hood
Control Act of 1948 (62 Stat. 1176) and any modification authorized by any other provison of law,
including section 601 of the Water Resources Development Act of 2000 (114 Stat. 2680).
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Comprehensive Everglades Restoration Plan (CERP) means the plan contained in the "Find Integrated
Feasibility Report and Programmatic Environmental Impact Statement @ dated April 1, 1999 as modified
by section 601 of the Water Resources Development Act of 2000 (114 Stat. 2680) or any subsequent
modification authorized in law.

RG ALTERNATIVE/NEW LANGUAGE

Component includes, but isnot limited to, storage reservoirs, aquifer storage and recovery
facilities, stormwater treatment areas, water reuse facilities, canals, pumps, and seepage
management facilities. (See definition of Awater made available@)

Concurrence means the role of the Secretary of the Interior and the Governor of Horidawith regard to
ether the programmatic regulations as specified in section 601 (h)(3) of the Water Resources Devel opment
Act of 2000 (114 Stat. 2688), or actions pursuant to the programmeatic regulations and utilizing a process
cons stent with the process set forth in section 601(h)(3) of the Water Resources Development Act of 2000
(114 Stat. 2688 ).

Consultation means holding meetings, briefings, telephone conversations and other outreach activitieswith
Federd, State triba and local agencies and governments to provide information or an exchange of views.

Coordination means the forma exchange of information and views, by Ietter, report meeting or other
prescribed means, between the Corps of Engineers and another agency. Coordination activities are required
by and in accordance with purposes and procedures established by Federa policy (public law executive
order, agency regulation, memorandum of agreement, and other documents that memoridize policy of the
Corps of Engineers.

Current evauation condition means the conditions predicted (forecast) in the south Florida ecosystem that
aremodeled to include al of the Project Implementation Reports approved (i.e. Divison Engineer=s public
notice issued). This condition establishes an evauation basdine for esimating how much water an individua
project makes available.

Design Agreement means the agreement between the Corps of Engineers and a non-Federal sponsor
concerning cost sharing for activities relaed to planning, engineering, design, and other activities needed to
implement the Plan.

Design Documentation Report means the document that describes the results of investigations, andyses, and
caculations made during the detailed design phase that provides the technica bass for the plans and
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specifications.

Didrict Engineer means the Didrict Engineer of the Corps of Engineers Jacksonville Didrict.

Divison Engineer means the Division Engineer of the Corps of Engineers, South Atlantic
Divison.

Drought Contingency Plan means a plan contained within the Operating Manuals that describes procedures
for dealing with drought Stuations that affect management decisons for operating the projects.

Environmental and economic equity meansthe fair treetment of al persons regardiess of race, color, creed,
or nationd origin, including environmenta justice, and the provision of economic opportunities for small
business concerns controlled by socidly and economically disadvantaged individuass, including individuas
with limited English proficiency in the implementation of the Plan.

Environmentd justice means identifying and addressing, as appropriate, disproportionately high and adverse
human hedth or environmenta effects of a Federd agency's programs, policies, and activities on minority
and low-income populations as required by Executive Order 12898.

Evauation means the process whereby the performance of plans and designs relative to desired objectives
is forecast through predictive modding.

Future without Plan condition means the conditions predicted (forecast) in the south FHorida ecosystem
through modding for the year 2050 without implementation of any of the projects of the Plan.

Governor means the Governor of the State of Florida.

Improved or new flood protection benefits mean an increased or new leved of service for flood protection
that isidentified as agod or objective of aspecific PIR and is congstent with applicable law, and which is
specificaly analyzed and identified in the PIR, by RECOVER and dl other CERP processes as a benefit of
project implementation, but still subject to change if new information shows that such benefits are no longer
cong stent with the goals and purposes of the Plan, including restoration gods, or other laws.

| ndependent scientific review means the process to ensure that scientists who apprepriate-bediesthat-are
independent of the Corps of Engineers, the South Florida Water Management Didrict, exdl other non-
Federa sponsors, and all other federal and non-federal participating agencies review and validate the
scientific and technical processes and information developed for the Plan.
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Independent Technical Review Team means the team established by the Corps of Engineers and the nor+
Federa sponsor, to ensure quality control of documents and products produced by the Project Ddlivery
Team through periodic technicd reviews.

| ndicator means an element or component of the natural or human systems that is expected to be influenced
by the Plan, and has been sdlected to be monitored and measured as representative of a class of system
reSponses.

| nterim god means ebjectives-a prediction of the Ievel for progress that IS made a one or more specific time
intervas throughout and as aresult of Hg-theimplementation
of the Plan to evaluate restoration success, to ensure the r&storatl on of the natural system. Interim gods
provide a means of tracking restoration performance prior to achievement of ultimate ecosystem restoration
gods, aswell as abags for reporting on the progress made at specified intervals of time towards the
restoration of the south Florida ecosystem implementation-of-the Plan, for improving implementation of and
meaking changes to the Plan, and for periodicaly evauating the accuracy of predictions of system responses
to the effects of the Plan.

RG ALTERNATIVE:

Interim goal means objectivesfor theleve for progressthat is made at one or mor e specific time
intervalsthroughout and as a result of fer-comparatively-short-term-achievementsduringthe
implementation of the Plan to evaluate restor ation success, and to ensure therestoration of the
natural system. Interim goals provide a standard for restoration performance prior to
achievement of ultimate ecosystem restoration goals, and a basisfor reporting on the progress
made at specified intervals of time towardstherestoration of the south Florida ecosystem
mplementation-of- thePlan, for improving implementation of and making changesto the Plan, and
for periodically evaluating the accuracy of predictions of system responsesto the effects of the
Plan.

Leves of sarvice for flood protection that are in existence on the date of enactment of this Act means the
water levd, flow, or other hydrologic conditions at which damages from such hydrologic conditions would
have been expected to occur in a specific community, region, or part of the natural system, based upon the
pre- CERP basdline and operations shown to be congstent with authorizations of the C& SF Project and
other applicable laws. For the human system, thisis generdly expressed as agiven hydrologic exceedance
frequency exigting under the pre- CERP basdine.
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Monitoring means the systematic process of collecting data related to particular naturd and human systems
at specified locations and times.

Natura system includes, but is not limited to sreans dl land and water managed by the Federa government
or the State within the South Forida ecosystem and includes water conservation aress, sovereign
submerged land (including L ake Okeechobee); Everglades Nationd Park; Biscayne Nationa Park; Big
Cypress Nationa Preserve; other Federa or State (including a political subdivison of a State) land that is
designated and managed for conservation purposes, and any tribal land that is designated and managed for
conservation purposes, as approved by the tribe. The natura system aso includes lands privately held and
managed for conservation purposes (e.g., Corkscrew Swamp Sanctuary, Audubor=s L ake Okeechobee
Sanctuaries, etc.).

New water means water that is made available by a project, including operations, -of the Plan.

Non-Federal sponsor means alegdly condtituted public body that has full authority and capability to
perform the terms of the Project Cooperation Agreement and the ability to pay damages, if necessary, in the
event of fallure to perfornl, pursuant to Section 221 of the Flood Control Act of 1970, as amended (42
U.S.C. 1962d-5b).

Operating Manuals means the set of documents for projects and the entire system used to guide the
operation of the projects of the Plan. Operating Manuds include the System Operating Manua and Project
Operating Manuas. Operating Manuas may include water control plans, regulation schedules, and
operating criteriafor project and/or system regulations as well as additional provisionsto collect, anayze,
and disseminate basic data in order to operate projects to ensure that the goals and purposes of the Plan are
achieved.

Outreach means activities undertaken to involve or inform the public about the Plan and activities associated
with implementation of the Plan.

Performance measure means an indicator and its target.

Pilot Project Technical Data Report means the report that documents the findings and conclusions from the
implementation and testing phases of a pilot project.
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Plan means the Comprehensive Everglades Retoration Plan contained in the "Fina Integrated Feasibility
Report and Programmatic Environmental Impact Statement” dated April 1, 1999, as modified by section
601 of the Water Resources Development Act of 2000 (114 Stat. 2680), or any subsequent modification
authorized in law.

Plans and Specifications means the information required to bid and congtruct the project detailed in the
Project Implementation Report and documented in the Design Documentation Report.

Pre- CERP basdline means the conditions in the south Forida ecosystem that existed en-prior to December
11, 2000, the date of enactment of section 601 of the Water Resources Development Act of 2000 (114
Stat. 2680), accounting for natural variations using the 36 year period of record and determined through
modeling and includes such things as land use, population, water demand, and operations of the Centra and
Southern Forida Project that are in accordance with al authorizations for the Central and Southern Florida
Pr0|ect and dl other appllcable laws, incl ud| ng federd and date enV| ronmental Iaws Thepre-CERP

Program-leve activities means activities or tasks that support more than one project or that affect the entire
implementation program for the Plan.

Project means a component or group of components of the Plan that are implemented together to provide
functiond benefits towards achieving the goa's and purposes of the Plan.

Project Cooperation Agreement (PCA) meansthe legal agreement between the Department of the Army
and a non-Federal sponsor that is executed prior to project construction. The Project Cooperation
Agreement describes the financia, legd, and other responsibilities for construction, operation, maintenance,
repair, rehabilitation, and replacement of a project.

Project Delivery Team means the inter-agency, interdisciplinary group led by the Corps of Engineers and
the non- Federa sponsor that devel ops the products necessary to implement projects or program-leve
activities.

Project Implementation Report (PIR) means the report prepared by the Corps of Engineers and the nor+
Federa sponsor pursuant to section 601 (h)( 4)(A) of the Water Resources Development Act of 2000
(114 Stat. 2689) and described in Section 10.3 of the "Final Integrated Feasibility Report and
Programmatic Environmenta Impact Statement”, dated April 1, 1999. The Project Implementation Report
isanew type of document containing additiona project formulation and evauation as well as more detailed
engineering and design. The Project Implementation Report bridges the gap between the conceptud level of
detall contained in the "Find Integrated Feasibility Report and Programmatic Environmenta |mpact
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Statement” and the detailed design necessary to proceed to construction.

Project-leve activity means an activity or task that supports implementation of a project.

Project Operating Manua means the manual that describes the operating criteriafor a project or group of
projects of the Plan. The Project Operating Manud is considered a supplement to the System Operating
Manua and presents more detailed information on the operation of a specific project or group of projects.

Protocol means amethod or methods, which H-thediscretion-o
Heorida Water Management-Digrict-is gopropriate for performing a task necessary to |mpI ement the Plan,
such as plan formulation and eva uation, adaptive assessment, modding, quantification of water to be
reserved or alocated for the naturd system, and Similar tasks.

RG ALTERNATIVE

Protocol means a method or methods, thediscretion-of- the Corps-of Enginearsand-the South
Elorida \Water Management Digtrict—and specific tasksisappropriatefor performingatask
necessary to implement the Plan, such as plan formulation and evaluation, adaptive assessment,
modding, quantification of water to bereserved or allocated for the natural system, and similar
tasks.

Public means any individuds, organizations, or unit of government that might be affected by or interested in
the implementation of the Plan. The public includes Federd, regiond, State, and local government entities
and officids, public and private organizations, Native American (Indian) tribes, and individuas.

Reservation of weter for the naturd system means the actions taken by the South Florida Water
Management Didtrict, the Forida Department of Environmental Protection, or any other State agency or
water management digtrict which may be authorized by Florida law, pursuant to the provisions of Chapter
373.232 223 (4) of the Florida Statutes, or other applicable state law, to legally reserve water from
dloceation for consumptive use for the protection of fish and wildlife.

Restoration means the leved of recovery and protection to the South Florida ecosystem that ensuresthat it
once again achieves and sugtains those essentid physica and ecologica characterigtics that defined the pre-
drainage, greater Everglades basin. For the physical Everglades, these defining characteristics indude
recovery of natura patterns of hydrologica connectivity and marsh flow, and spatidly correct patternsin the
depth and duration of surface and ground water, which are consstent with seasona and multi-year patterns
of ranfdl. For the living Everglades, restoration means recovery of native plant community composition and
digtribution patterns that are consstent with historical patterns of topography, soil types, fire, water and soil
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chemistry, sdinity and hydrology. For fauna, restoration means recovery of the patterns of production,
abundance, digtribution, seasona movements and diversity of animasthat are congstent with the dynamics
of flooding, drying and flow that characterized the historical freshwater and estuarine landscapes in South
Horida Restoration dso means increasing to the maximize extent possible the soatiad extent of
hydrologicdly restored wetlands in South Florida, including recovery of the pre-drainage proportions and
locations of the maor landscape features.

Restoration Coordination and Verification (RECOVER) means the interagency, interdisciplinary grodp;
scientific and technica team established by the Corps of Engineers and the South Florida Water
Management Diglrict, to ensure that a system-wide perspective is maintained, ensure the highest quality
scientific and technica information is gpplied throughout the implementation process, and -te-assess,
evauate, and integrate the projects of the Plan with the overall god of ensuring that the systemwide gods
and purposes of the Plan are achieved.

Secretary means the Secretary of the Army, unlessindicated otherwise. The Secretary of the Army acts
through the Assstant Secretary of the Army (Civil Works) with respect to the Army's civil works program
pursuant to 10 U.S.C. 3016.

South Forida ecosystem means the area consisting of the land and water within the boundary of the South
Florida Water Management Didtrict in effect on July 1, 1999 and includes the Everglades, Lake
Okeechobee, Big Cypress, Florida Bay and the Florida Keys, and the contiguous near-shore coastal water
of South Forida

South Florida Water Management Digtrict (SFWMD) means the public body condtituted by the State of
Florida pursuant to Chapter 373.069 of the Florida Statutes.

State means the State of Florida

Specid Project Implementation Report means a report prepared by the Corps of Engineers and the non-
Federa sponsor to provide information on a project necessary to fulfill the requirements of Section
601(h)(4)(A) of the Water Resources Development Act of 2000 (114 Stat. 2689).

System Operating Manua means the system-wide Operating Manud ferthe-Pan-that provides an
integrated framework for operating al of the projects of the Plan and the C& SF Project.

Target means ameasure of change by the indicator that is expected exand desired during and following the
implementation of the Cemprehensive EvergladesRestoration-Plan.
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Technicd review means the process that confirms the proper salection and application of established
criteria, regulations, laws, codes, principles, and professiona procedures to ensure a quality product.
Technica review aso confirms the congiructability and effectiveness of the product and the utilization of
dearly judtified and vaid assumptions and methodologies.

Temporary and enhanced flood protection benefits means increased or new levels of service for flood
protection that are the product of the phased construction, monitoring, assessment, the phased
implementation of CERP, or of any other temporary or interim condition.

Water control plan means a plan that describes operating criteriafor a project or group of projects.

Water made available means the water generated pursuant to from the implementation of the components of
the Plan and operation of the C& SF Project. These components include storage reservoirs, aguifer storage
and recovery facilities, ssormwater trestment areas, water reuse facilities, canas, pumps, and seepage
management.

RG ALTERNATIVE

Water made available meansthe water generated pursuant to frem-the implementation of the
components of the Plan and operation of the C& SF Project. These componentsinclude storage
reservoirs, aquifer storage and recovery facilities, ssormwater treatment areas, water reuse
facilities, canals, pumps, and seepage management.

Water Shortage Plan means the plan devel oped by the South Forida Water Management Didtrict to protect
the water resources of the South Florida Water Management Didtrict from harm; to assure equitable
digtribution of available water resources among al water users, including the environment, during times of
shortage, conggtent with the god's of minimizing adverse ecological, economic, socid and hedlth related
impacts, to provide advance knowledge of the means by which water apportionments and reductions will be
made during times of shortage, and to promote greater security for water use permittees.

With Plan condition means the conditions predicted (forecast) in the south Florida ecosystem through
modding with the Plan in place. As revisonsto the Plan are gpproved the "With Plan condition” will lso
change.

385.4 Goals and Purposes of the Comprehensive Everglades Restoration Plan

The overarching objective of the Comprehensive Everglades Restoration Plan is the restoration,
preservation, and protection of the south Florida ecosystem while providing for other water-related needs of
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the region, including water supply and flood protection. The god of the Corps of Engineers, in cooperation
with nort Federd sponsors, is to implement the Plan to ensure the protection of water qudlity in, the
reduction of the loss of fresh water from, the improvement of the environment of the South Horida
ecosystem and to achieve and maintain the benefits to the naturd system and human environment described
in the Plan, and required pursuant to section 601 of the Water Resources Development Act of 2000 (114
Stat.2680), for aslong as the project is authorized.

385.5 Implementation Principles.
The Corps of Engineers and the South Florida Water Management Didrict, in cooperation with other non-
Federa sponsors, shal:

(a) sequence and schedule projects to accel erate systemwide restoration, preservation, and
protection benefits while providing for other water-related needs of the region, including water supply and
flood protection, to the extent practical given funding, technica, and other congraints;

RG ALTERNATIVE:

(a) sequence and schedule projectsto accelerate systemwide restoration, preservation,
and protection benefits while providing for other water-related needs of thereqmn including
water supply and flood protectio 3
constraints:: To the extent that funding, technlcal or other constramts precludethe provision of all
environmental and other water-related needs of the region, the needs of the natural system shall
be given priority.

(b) integrate projects and program level activities to achieve the system-wide goa's and purposes of
the Plan;

(c) operate projectsin such amanner that maximizes the system-wide benefits of Restoration,
preservation, and protection of the south Florida ecosystem while providing for other water-related needs of
the region, induding water supply and flood protection;

RG ALTERNATIVE:

(c) operate projectsin such a manner that maximizes the syssemwide benefits of restoration,
preservation, and protection of the south Florida ecosystem while providing for other water-related
needs of theregion, including water supply and flood protection; Wher ethereisany conflict between
operating projectsfor the benefit of the natural system and operating projectsto provide for other
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water-related needs of theregion, the needs of the natural system shall be given priority.

(d) use the principles of adaptive assessment to assess the Plan's success in achieving its goas and
purposes and for revising the Plan when necessary to ensure that the goals am purposes of the Plan are
achieved; and

RG ALTERNATIVE:

(d) usethe principles of adaptive assessment and management to assess the Plan's successin
achieving its goals and purposes and for revising the Plan when necessary to ensur e that the goals
and pur poses of the Plan are achieved; and

system cond stent Wlth the qodsand purposesof the Plan |ncI ud| ng the establishment of interim godsto provide

ameans by which the restoration success of the Plan may be eva uated throughout the implementation process.

RG ALTERNATIVE:

protectlon of the natural system consistent W|th the goals and purposes of the Plan, including the

establishment of interim goalsto provide a means by which therestor ation success of the Plan may
be evaluated, and ensured through modifications, thr oughout the implementation process.

385.6 Concurrence Statements.

[Thisisaplaceholder. Asrequired by section 601(h)(3)(B) of the Water Resources Devel opment Act of 2000
(114 Stat. 2688), the fina rule will reference the statements of concurrence or non-concurrence by the
Secretary of the Interior and the Governor of Florida on the proposed rule)]

385.7 Limitation on Applicability of Programmatic Regulations.

In accordance with section 601(h)(3)(c)(ii) of the Water Resources Development Act of 2000 (114 Stat.
2689), these regul ations expresdy prohibit any requirement for concurrence by the Secretary of the Interior or
the Governor on Project Implementation Reports, Project Cooperation Agreements, Operating Manuas for
individud projects undertaken inthe Plan, and any other documentsrel ating to the devel opment, implementation,
and management of individua features of the Plan, unless such

concurrence is provided for in other Federd or State laws.
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385.8 Development and Adoption of Protocols.

(& Whenever, inthediscretion of the Corps of Engineers and the South Florida Water Management
Didtrict it is appropriate, or as otherwise required by these regulations, the Corps of Engineers and the South
FloridaWater Management Didtrict, irwith the concurrence of earsditationwith the Department of the Interior
and the State of Florida, and in consultation with theHorida Department of Environmental Protection, theU.S.
Environmental Protection Agency, the Department of Commerce, theMiccosukee Tribe of Indians of Forida,
the Seminole Tribe of Florida, and other Federal, State, and loca agencies, may devel op and adopt protocols
that describe in more detall the procedures to be followed in conducting activities necessary to implement the
Pan.

(b) Protocolsshdl be cons stent with these programmatic regulations, gpplicablelaw, and achievingthe
gods and purposes of the Plan.

(c) The public shdl be given notice and opportunity to comment on protocols prior to their adoption or
revison and adopted protocols shal be made available to the public.

(d) Any protocol specificaly referenced in these programmatic regulations and developed pursuant
thereto shal be incorporated into these regulations during the next review and revison pursuant to'  385.9.

(e) Any protocol specificaly referenced in these programmatic regulations and devel oped pursuant
thereto shall be adopted under this subsection no later than Six months after thefina regulations publication date
in the Federa Register or June 30, 2003, whichever is sooner.

385.9 Review of Programmatic Regulations.

(@ The Secretary shdl review and revise pursuant to (b) the programmatic regulations not any less
often than every five years from their date of promulgation. In addition, the Secretary may review the
programmiatic regul ations whenever the Secretary believesthat such review is necessary to atain the goalsand
purposes of the Plan. The Secretary shall place appropriate notice in the Federd Register uponinitiating review
of the programmetic regulations.

(b) Upon completing thereview of the programmatic regulations, the Secretary shdl promulgate any
revisonsto the programmetic regul ations after notice and opportunity for public comment, with the concurrence
of the Governor and the Secretary of the Interior, and in consultation with the Seminole Tribe of Horida, the
Miccosukee Tribe of Indians of Horida, the Adminigrator of the Environmenta Protection Agency, the
Secretary of Commerce, and other Federal, State, and local agencies.

Page 14 of 14040



AUDUBON OF FLORIDA P ENVIRONMENTAL AND LAND Use LAaw CENTER P NATIONAL AUDUBON SOCIETY P NATIONAL
PARK S CONSERVATION ASSOCIATION P NATIONAL WILDLIFE FEDERATION P NATURAL RESOURCES DEFENSE COUNCIL P
THE EVERGLADES FOUNDATION P THE EVERGLADES TRUST P WORLD WILDLIFE FUND

COoMMENTSON THE INITIAL DRAFT OF THE CERP PROGRAMMATIC REGULATIONS DATED DECEMBER 2001

FEBRUARY 14, 2002

() Within 180 days from the end of the public comment period on the proposed revisons to the
programmatic regulations, or such shorter period that the Secretary of the Interior and Governor may agreeto,
the Secretary of the Interior and the Governor may provide the Secretary with a written statement of
concurrence or nonoccurrence with the proposed revised programmatic regulations. revisens-A falureto
provide awritten statement of concurrence or nonoccurrence within suchtimeframeshall be deemed asmedting
the concurrency requirements of paragraph (b) of this section. A copy of any concurrency or nonoccurrence
gatements shall be made a part of the administrative record and referenced in the find revised programmetic
regulations. Any nonconcurrency statement shall specifically detail the reason or reasonsfor the nonconcurrence.

CERP IMPLEMENTATION PROCESSES

385.10 Implementation Process.

(@ Maor Stepsin the Project Development Process. Due to the Sze and complexity of the Plan,
implementation will be divided into smaler implementable projects. Generdly, the Corps of Engineers and
the non-Federd sponsor intend to follow the implementation process for projects shown below and in figure
1in Appendix A:

1) Project Management Plan The purpose of the Project Management Plan isto establish
the project's scope, schedule, costs, funding requirements, and technica performance requirements,
including the various functiona areas performance and quality criteriathat shal be used to produce and
ddliver the products that comprise the project.

(2 Project Implementation Report. The Project Implementation Report provides plan
formulation and evauation, engineering and design, economic benefits and estimated cogts, and
environmenta information to bridge the gap between the conceptua design included in the Plan and the
detailed design necessary to ready a project for congtruction.

3) Design Documentation Report. The Design Documentation Report describes the
results of investigations, andyses and cd culations made during the detailed design phase and providesthe
technica basis for the plans and specifications.

4) Plans and Specifications. Plans and Specifications contain information required to bid
and congruct the projects detailed in the Project Implementation Report and documented in the Design
Documentation Report.

B) Red Edate Acquisition The nont Federal sponsor is primarily responsible for
acquisition of lands aegui+esthetands, easements, and rights-of-way needed for the project.

(6) Congtruction This phase is the actua construction of a project's components.

(7) Operation and Monitoring. After the project has been constructed, it is operated in
accordance with the Operating Manuas. Monitoring is aso conducted to determine the effectiveness of the
project and to provide information that will be used in adaptive assessment.

(b) Pilot Projects.
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Q) The Plan includes pilot projects to address uncertainties associated with certain
components such as aquifer storage and recovery, in-ground reservoir technology, seepage management,
and wastewater reuse. The purpose of the pilot projectsisto determine the feasibility, aswell as optimum
design of afadility prior to embarking upon full-scde implementation of the festure.

(2) In consultation with the Department of the Interior, the Forida Department of
Environmenta Protection, the U.S. Environmenta Protection Agency, the Department of Commerce, the
Miccosukee Tribe of Indians of Florida, the Seminole Tribe of Forida, and other Federa, State, and local
agencies, the Fhe-Corps of Engineers and the non- Federal sponsor shall may-devel op processes and
procedures as necessary to implement pilot projects. These processes and procedures shall be consistent
with these programmatic regulations and gpplicable law.

3 Upon completion of operationd testing and monitoring, and in consultation with the
Department of the Interior, the Florida Department of Environmental Protection, the U.S. Environmental
Protection Agency, the Department of Commerce, the Miccosukee Tribe of Indians of Florida, the
Seminole Tribe of Florida, and other Federa, State, and local agencies, the Corps of Engineers and the
non-Federa sponsor shall prepare adraft Filot Project Technicad Data Report, documenting the findings
and conclusions from the implementation and testing of the pilot project.

(4 The draft Pilot Project Technical Data Report shdl be reviewed by RECOVER. As
part of its review, RECOVER shdl solicit input and recommendations from the independent scientific review
panel congtituted pursuant to section 601(]) of the Water Resources Development Act of 2000 (114 Stat.
2691). RECOVER shal publish an evauation report prior to issuance of afind Filot Project Technical
Data Report, which shal contain aresponse to the RECOVER eval uation report.

(5) The Corps of Engineers and the non-Federa sponsor shall prepare and make public a
Fina Pilot Project Technical Data Report.

385.11 Incorporation of NEPA and Related Congderations into the Implementation
Process.

(8 Actions Normdlly requiring an Environmental Impact Statement (EIS) under * 230.6 of this
Chapter. Actions normdly requiring an EIS are:

1 Comprehensve Plan Modification Report;

2 Project Implementation Reports;

3 Proposed revisons to sequences of projects substantially deviating from the Plan for
reasons other than Congressiona authorization or approva by the Secretary, funding, engineering, contract
adminigration or other adminigtrative or technica reasons;

4 System Operating Manua and significant changes thereto;

5_Project Operating Manua and significant changes thereto;

6 Proposed mgor changesin operation and/or maintenance of completed -projects;

7 Changesin projects that increase size substantialy or add additiona purposes beyond the
plan recommended in the Project Implementation Report.
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8 Project Cooperation Agreements;

9 Madger Implementation Sequencing Plan and changes thereto;

10Interim Godls or changesto Interim Godls,

11 Changes to water reservations,

12 Any protocol specificaly referenced in these regulations and which may, individualy or
cumulatively, have asgnificant impact on the qudity of the environment;

13 Any action taken pursuant to these regul ations which may, individudly or cumulatively, have
asgnificant impact on the qudity of the environment.

(b)  TheDidrict Engineer may congider the use of an environmenta assessment (EA) on the
types of actions described in paragraph (@) of this section if early studies and coordination show that a
particular action, considered individualy and cumulatively, isnot likely to have a Sgnificant impact on the

quality of the human environment.

(d) Categoricd Exclusons. In addition to the activities listed

in' 230.9 of this chapter actions listed below when considered individualy and cumuletively do not have
ggnificant effects on the quality of the human environment and are categoricaly excluded from NEP A
documentation. However the Digtrict Engineer should be aert for extrasrdinany-circumstances that may
dictate the need to prepare an EA or an EIS.

(1) Design Documentation Reports;

. .

(Z-Hierim Codsor C hgeste “. ;;E;“;

) .I'liEEE' I||||;Is_|||s| ¥ation Sequencing-Flen

(4) Project Management Plans,

(7) Minor technica changes to the System Operating Manua or Project Operating
Manuals, not significant enough to warrant notice and opportunity for public comment
under section 601 (h)(4)(B)(ii) of the Water Resources Development Act of 2000
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(114 Stat. 2690).-and

() Even though an EA or EISisnot indicated for a Federa action because of a"categoricd excluson”, that
fact does not exempt the action from compliance with any other Federd law, such as compliance with the
Endangered Species Act, the Fish and Wildlife Coordination Act, the Nationa Historic Preservation Act, the Clean
Water Act, Clean Air Act, and any other applicable law.

385.12 Consigtency with Requirements of the State of Florida. The State of Florida has established
procedures, requirements, and approvals that are needed before the State or the South Florida Water
Management Didtrict can participate as the non-Federal sponsor for Comprehensive Everglades Restoration
Plan projects. To the extent practical, Project Implementation Reports shdl include such information and
analyses as are necessary to facilitate review and approval of projects by the non-Federa sponsor and the
State pursuant to the requirements of Florida law.
385.13 Design Agreements.

(& The Corps of Engineers shdl execute a design agreement with each non-Federal sponsor prior
to initiation of design activities with that non-Federal sponsor.

(b) Any protocols, procedures, policies, or documents developed by the Corps of Engineers or the
non-Federa sponsor pursuant to a design agreement shal be consstent with these programmatic
regulaions.

385.14 Project Delivery Team.
(@ Implementation of the projects of the Plan shdl be the responsibility of the Corps of Engineers
and the non-Federd sponsor as the implementing agencies for specific projects or programs.

(b) The Corps of Engineers and the non-Federd sponsor shall, to the extent practica, assign
individua project managers to be responsible for the successful implementation of projects, and to ensure
that projects are planned, designed and constructed consistent with the design agreement, Project
Management Plan, and achievement of the goals and purposes of the Plan.

(c) The Corps of Engineers and the non- Federa sponsor shdl form a Project Delivery Team to
develop the products necessary to implement the project.
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(d) Project Delivery Teams shdl be interdisciplinary in compaosition. Additionaly, the Corps of
Engineers and South Florida Water Management Didrict or other non-Federal sponsor shall request that
the Department of the Interior, the Horida Department of Environmenta Protection, the Department of
Commerce, the Miccosukee Tribe of Indians of Florida, the Seminole Tribe of Forida, and other Federd,
State, and loca agencies participate on the Project Delivery Team. In generd, agency participation on the
Project Delivery Team shall be the financid respongbility of the participating governmentd entity. However,
the Corps of Engineers shal provide funding for the U.S. Fish and Wildlife Service's preparation of
Coordination Act Reports, as required by applicable law, regulation, or agency procedures.

(€) Should technical or scientific issues arise within the Project Delivery Team that the team is ungble
to resolve, the project managers shall reguest the assistance of the RECOVER. If issues lill cannot be
resolved, they may be eevated dlevatethetssuesto the appropriate management at the Corps of Engineers
and the non-Federd sponsor consistent with the provisions of the design agreement.

(f) Project Delivery Team mestings shall be open to attendance by the public. The public shdl be
notified in advance of these meetings through e mail, posting on aweb Ste, or other appropriate means.
Public comment shal be taken at such meetings, and the public shall be able to review draft documents
before they are findized.

385.15 Consaultation and Coordination.

(8) As appropriate and as is otherwise cons stent with these programmatic regultions, the Corps of
Engineers and the South Florida Water Management Didtrict or other nornFederal sponsor shall consult
with the Department of the Interior, the Forida Department of Environmental Protection, the US
Department of Commerce, the Miccosukee Tribe of Indians of Forida, the Seminole Tribe of Forida, and
other Federal, State, and local agencies as part of the implementation process for the Plan. The time for,
and extent of, consultation shdl be gppropriate for, and limited by, the activity involved.

(b) The Corps of Engineers and the non-Federa sponsor shall coordinate implementation activities
and the preparation of documents with other Federd, State and local agencies to fulfill the requirement of
Federd and State legidation such as the Fish and Wildlife Coordination Act, the National Environmental
Policy Act, the Clean Air Act the Clean Water Act, the National Historic Preservation Act, and the
Endangered Species Act.

(c) The Corps of Engineers and the non-Federd sponsor shall coordinate Plan implementation
activities with the Miccosukee Tribe of Indians of Florida and the Seminole Tribe of Floridain accordance
with Executive Order 13084 " Consultation and Coordination with Indian Tribd Governments' and other
applicable policies.
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' 385.16 Public Outreach
(a) Godls.

(1) Thegod of public outreach is to open and maintain channels of communication with the
public in order to: provide information about proposed activities to the public; make the public's desires,
needs, and concerns known to decision-makers; provide for consultation with the public before decisons
are reached; and consider the public's views in reaching decisions.

(2) In carrying out implementation activities for the Plan, the Corps of Engineers and the
non-Federal sponsor shdl undertake outreach activities to:

(i) trerease-ensure generd public awvareness for the Plan;

(ii) involve interested groups, agencies, tribes and other interested communitiesin the
decision-making process and to incorporate public values into decisons,

(iii) better serve minority communities, persons with limited English proficiency, and
socidly and economicaly disadvantaged individuas,

(iv) ensure invalvement of traditionally underserved communities, especidly
those that may be affected by the Plan;

(v) improve the substantive quality of decisons as aresult of
public participation; and

(vi) reduce conflict among interested and affected parties by
building agreement on solutions to emerging issues.

(b) Generd Reguirements.

(1) The Corps of Engineers and the South Florida Water Management Didtrict shdl
provide atransparent, publicly accessible process through which scientific and technicad information is
requested, used, and trandated into policy decisons. The Corps and the Didlrict shall hold meetings open to
attendance by the public. The public shal be notified in advance of these meetings through e-mail, posting
on aweb site, or other appropriate means. Public comment shdl be taken at such meetings, and the public
shall be able to review draft documents before they are finalized.

{13(2) The Corps of Engineers and the non-Federal sponsor shall;-as-appropriate;
develop and conduct outreach activities for each project or program-levd ectivity #-erdertethat shall
provide information to the public and te-aso provide opportunities for involvement by the public.

{2(3) As-appropriate-Project Management Plans shdl include information concerning
outreach activities to be undertaken during the implementation of the project or activity.

£3)(4) As-appropriate-Project Ddivery Team meetings and RECOVER mestings shal
be open to attendance by the public. The public shal be notified in advance of these meetings through e-
mail, posting on aweb Site, or other gppropriate means. Public comment shall be taken at such meetings,
and the public shall be able to review draft documents before they are findized.

(¢) Outreach te-in Conjunction with Socidly and Economicaly Disadvantaged Communities.
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(2) The Corps of Engineers and the non-Federal sponsor shall;-as-apprepriate-develop
and conduct public outreach activities to ensure that socidly and economicaly disadvantaged individuds,
including individuas with limited English proficiency, are provided opportunities to review and comment
during implementation of the Plan.

5(2) As-approepriate-Project Management Plans shdl include information concerning
outreach activities to socidly and economicaly disadvantaged communities, including individuas of limited
English proficiency to be undertaken during the implementation of the project or activity.

{2(3) Tethe-extert-appropriate-the Corps of Engineers and the non-Federal sponsor
shdl make project and program informetion available in languages other than English for individuals of
limited English proficiency.

£3)(4) Te-the-extent-appropriate-the Corps of Engineers and the non-Federal sponsor
shdl provide trandators or smilar services a public meetings where a sgnificant number of participants are
expected to have limited English proficiency.

385.17 Environmental and Economic Equity.

(@) Gods. In carrying out impl ementatlon é’C’[IVItIeSfOI‘ the Plan, the Corps of Engl neers and the
non-Federa sponsor shll, ) : , :
provided- by applicable lans; underteke envi ronmental and €conomic equity aa|V|t|&s consstent W|th date
and federd law, includingte:

(i) promote economic equity throughout the implementation of the Plan through
maximum utilization of socialy and economicaly disadvantaged smal business concerns and individudsin
the performance of prime contract and subcontract avards,

(i) provide rdevant, timely, vaid, and reliable socio-economic and environmenta
justice basdine data for system+ wide and project- specific assessments;

(iii) indtitute enviromental justice assessment procedures, according to NEPA
guidelines, for dl project planning and decisort making;

(iv) provide overal guidance, support, and coordination to project leve activities on
matters pertaining to Socio-economic characteristics, assessments and issues relating to socio-economics
and environmentad judtice;

(v) incorporate and utilize appropriate models, improved methods, and research in the
subjects of demography, economics, land use, water use, water conservation, environmental Justice, public
involvement, and community-based planning to enhance decision making system wide and at the project
level; and

(vi) evauate and assess socio-economic parameters of the Plan through devel opment
of indicators and performance measures, periodic monitoring of with/without project condition, and the
indtitution and utilization of quantitative and quditetive feedback mechaniams.
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(b) Generd Reguirements.

(1) As appropriate, Project Management Plans shdl include information concerning environmental and
economic equity activities to be undertaken during the implementation of the project or activity.

(2) Asrequired by applicable laws and policies, the Corps of Engineers and the non-Federal sponsor
shall consider and evauate environmentad justice issues and concerns in the implementation of projects.

(3) The Didrict Engineer shal ensure that smal business concerns owned

and controlled by socidly and economicaly disadvantaged individuals are provided

opportunities to participate under section 15(g) of the Small Busness Act (15 U.S.C.

644(9))-

385.18 Redtoration Coordination and Verification (RECOVER).

(@& The Corpsof Engineers and the South Horida Water Management Didrict shall establish and
lead, with the Department of Interior, a scientific and technicala interagency, interdisciplinary technical and
scientific team known as Restoration Coordination and Verification (RECOVER). RECOVER will organize
and apply scientific and technical information in ways that, in its judgment, are most effective in supporting
the achievement of the system wide goals and purposes of the Plan. RECOVER shdl provide scientific and
technical advice and recommendations to decison-makers.

(b) The Corpsof Engineers and the South Florida Water Management Digtrict shall request thet -the
Department-of-the tnrterior-the FHorida Department of Environmenta Protection, the US Department of
Commerce, the Miccosukee Tribe of Indians of FHorida, the Seminole Tribe of Florida, and other Federd,
State, and local agencies participate on RECOVER. In generd, agency participation on RECOVER shdll
be the financid respongbility of the participating governmenta entity.

() The Corpsof Engineers, and-the-the South Florida Water Management Didtrict, and the
Department of the Interior -shal establish and jointly chair aRECOVER Leadership Group that shall be
respong ble coordinating and managing the activities of RECOVER. The Corps of Engineers, -and-the South
Florida Water Management Didtrict, and the Department of the Interior shal determine the structure and
functions of the RECOVER Leadership Group, but membership shdl include the Bepartment-of-the-Hiterior
the-Florida Department of Environmenta Protection, the Miccosukee Tribe of Indians of Florida, and the
Seminole Tribe of Indians, and may include other Federd, State er-and local government agencies.

(d) The Corpsof Engineers, and-the South Florida Water Management Didgtrict, and the Department
of the Interior may creste sub-teams or other entities necessary to carry out the responsibilities of
RECOVER.

() RECOVER shdl, as appropriate:

(1) deveop performance measures and targets for evauating and assessing the Plan in achieving its
system-wide goas and purposes, which include restoration of the natura system, aswel as providing for
other water-related needs of the region;

(2) conduct evduations of dternative plans developed during the Project Implementation Report
phase from a system wide perspective in order to evauate predicted performance of the Plan;

Page 22 of 14040



AUDUBON OF FLORIDA P ENVIRONMENTAL AND LAND Use LAaw CENTER P NATIONAL AUDUBON SOCIETY P NATIONAL
PARK S CONSERVATION ASSOCIATION P NATIONAL WILDLIFE FEDERATION P NATURAL RESOURCES DEFENSE CouNcCIL P
THE EVERGLADES FOUNDATION P THE EVERGLADES TRUST P WORLD WILDLIFE FUND

COoMMENTSON THE INITIAL DRAFT OF THE CERP PROGRAMMATIC REGULATIONS DATED DECEMBER 2001

FEBRUARY 14, 2002

(3) conduct adaptive assessment activities, including the system-wide monitoring program to assess
the actua performance of the Plan;

(4) develop refinements and improvements in the design or operation of

of the Plan during dl phases of implementation;

(5) develop and refine system-wide modes and tools;

(6) conduct activities associated with preparation of Comprehensive Plan

Modification Reports,

(7) _conduct activities associated with the preparation of Pilot Project Technica Reports,

(8) conduct activities associated with the preparation of Operating

Manudls,

(9) develop recommendations for interim restoration goasin accordance with ' 385.32 to
provide a means by which the restoration success of the Plan may be evauated throughout the
implementation process, ard-assessng progress towards achieving these interim goals, and assidting with
adaptive management to better ensure achievement of such interim godls;

(10) cooperate with the independent scientific review panel condtituted
pursuant to section 601(j) of the Water Resources Development Act of 2000 (114 Stat. 2691 );
(11)evauate new information and science that could have an effect on the Plan; and
(12)prepare information for use in the periodic reports to Congress prepared pursuant to
section 601(1) of the Water Resources Development Act of 2000(114 Stat. 2692).
(13) issue an annud report card to the public on the annual progress being made by the
Plan in reaching the targets set for certain key indicators and toward restoration goas.

(f) Any documents, reports, or recommendations prepared by RECOVER shdl not be sdif-
executing, but shdl be considered by the Corps of Engineers and the South Florida Water Management
Didrict, in consultation with the Department of the Interior, the Florida Department of Environmental
Protection, the U.S. Environmental Protection Agency, the US Department of Commerce, the Miccosukee
Tribe of Indians of Horida, the Seminole Tribe of Forida, and other Federa, State, and loca agencies.
These documents, reports, and recommendations will be based on an integration and interpretation of the
mogt current scientific and technical information available, and will represent the collective opinions of the
interagency, interdisciplinary teams of RECOVER.

(9 Atitsdiscretion, RECOVER may develop protocols as necessary, in accordance with
' 385.8, to assigt in carrying out its respongibilities.

(h) RECOVER ghdl assist Project Ddlivery Teams to insure that Harelating-system-wide goals-and
objectivesto-project design and performance is fully linked to the system-wide goals and objectives of the

Plan, and to incorporate, as appropriate, information developed for Project Implementation Reports into the
Pan.
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() Incarrying out its respongbilities, RECOVER shall consder projectsthat are
not part of the Plan, but could affect the ability of the Plan to achieve its goas and
pUrposes.

() As-approprate-RECOVER shdl provide opportunities for public comment at
its meetings and for review of its draft documents by the public before they are findized.

(k) Asappropriste, RECOVER shall consder seeking independent scientific
review or other amilar assstance in carrying out its responsbilities, including review of
documents developed by RECOVER.

' 385.19 Qudlity Control

(@ The Corps of Engineers and the non-Federal sponsor shall prepare a quality
control plan for each product/project to describe the procedures used to ensure
compliance with technica and policy requirements during implementation. The quality
control plan shal be part of the Project Management Plan.

(b) During development of the Project Management Plan for each project, the
Corps of Engineers and the nonFederal sponsor shal establish an Independent Technical
Review Team to conduct reviews to ensure that products are consistent with established
criteria, guidance, procedures, and policy. To the extent practica, the members of the
Independent Technica Review Team shdl be independent of the Project Delivery Team
and the project being reviewed, and should be knowledgeable of design criteria
established for the Plan.

(©) Independent technical review isintended to be a continuous process throughout project
implementation. Project managers shal coordinate accomplishment of technica reviews. The Independent
Technical Review Team shdl document its actions and recommendations and provide reports to the Project
Dédivery Team a designated points during the implementation process.

' 385.20 Independent Scientific Review.

(@) The Corps of Engineers and the South Florida Water Management Didtrict shall cooperate
with the independent scientific review panel congtituted pursuant to Section 601 (j)) of the Water Resources
Development Act of 2000 (114 Stat. 2691), including by responding to requests for information concerning
the implementation of the Plan and these programmatic regulations reasonably cacuated by the pand to be
necessary for the conduct of its activities.
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a)(b) Project Delivery Teams shdl cooperate with the independent scientific review
panel congtituted pursuant to Section 601 (j) of the Water Resources Development Act of
2000 (114 Stat. 2691) and shdl consider and respond to recommendations made by such pandl.

{b)(c) RECOVER shdl cooperate with the independent scientific review panel condtituted
pursuant to Section 601(j) of the Water Resources Development Act of 2000 (114 Stat. 2691) on activities
conducted by the panel including assessment of ecologicd indicators and other measures of progressin
restoring the ecology of the natural system or their review of the Plan's progress toward achieving the natura
system restoration gods of the Plan, and preparation of the biennia report to Congress by the pand.
RECOVER shdl consider recommendations made by such pandl.

{e)(d) Not withstanding the provisons of Section 601 (j) of the Water Resources
Development Act of 2000 (114 Stat. 2691), the Corps of Engineers, the State, or the non-
Federa sponsor may establish other independent scientific review panels or peer reviews
as necessary to provide assigance with implementation activities.

385.21 Dispute Resolution

(8 Disputeswith the non-Federal sponsor concerning a Project Cooperation Agreement shall be
resolved under the specific procedures of the Project Cooperation Agreement.

(b) Disputes with the non-Federa sponsor concerning design activities shall be resolved under the
specific procedures of the design agreement.

(c) All other unresolved issues with the non-Federa sponsor and disputes with the State
associated with the implementation of the Plan shdl be resolved according to the terms of the Dispute
Resolution Agreement devel oped by the Secretary and the Governor under section 601(i) of the Water
Resources Development Act of 2000 (114 Stat. 2691).

' 385.22 Project Management Plan
(@) Generd Reguirements.

Q) The Corps of Engineers and the non- Federa sponsor, in consultation
with the Department of the Interior, the Florida Department of Environmental Protection, the U.S.
Environmenta Protection Agency, the US Department of Commerce, the Seminole Tribe of Horida, the
Miccosukee Tribe of Indians of Florida, and other Federad, State, and local agencies, shdl develop and
gpprove a Project Management Plan prior to initiating activities on a project.

2 The Project Management Plan shall define the activities, and where
Appropriate, the subordinate tasks, as well as the assgnment of responsibility for Completing products such
as Project Implementation Reports, Pilot Project Design Reports, Design Documentation Reports, plans
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and specifications, red estate acquigition, congtruction contracts and congtruction, and any activities
necessary to support the Ddlivery of the projects.

©)] The Project Management Plan shall include a quality control plan as
describedin ' 385.109.
4 The Project Management Plan shall include appropriate activities for

RECOVER to evauate dternative plans from a sysem wide perspective during the
development of the Project Implementation Report.

(b) Project Management Plan Guiddines. In developing a Project Management
Plan, the Corps of Engineers and the norn+ Federd sponsor shdll:
(1) provide opportunities for public review and involvement;
(2) provide, to the extent practical]. budget and schedule information for the

project; and
(3) develop and maintain aleve of detail commensurate with the current
phase of the project (e.g., high level of detail on the activities associated with the
completion of a Project Implementation Report with less detail for activities associated
with subsequent detailed design and congtruction phases).

(c) Changes to Project Management Plans. The Corps of Engineers and the non-Federal sponsor,
in consultation with the Department of the Interior, the Florida Department of Environmenta Protection, the
U.S. Environmenta Protection Agency, US Department of Commerce, the Seminole Tribe of Horida, the
Miccosukee Tribe of Indians of Forida, and other Federa, State, and loca agencies, shall revise the
Project Management Plan after completion of key major project development products to reflect the
changes in the project's scope or to reflect additiond or better understanding of the project's devel opment
resulting from the completion of a decison document or design/acquisition document.

385.23 Project Implementation Reports.
(a) Genera Requirements.
(1) Prior to implementation of a project, the Corps of Engineers and the
non-Federa sponsor, and, to the extent practical or as required by law, in consultation

with the Department of the Interior, the Florida Department of Environmental Protection,
the U.S. Environmenta Protection Agency, the US Department of Commerce, the Miccosukee Tribe of
Indians of Florida, the Seminole Tribe of Florida, and other Federd, State, and local agencies, shall
complete a Project Implementation Report addressing the project component's economic and environmental
benefits, engineering feagibility, and other factors required by section 601(h)(4)(A) of the Water Resources
Development Act of 2000 (114 Stat. 2689).

(2) The Project Implementation Report shall:

() be consgtent with the Plan and the programmatic regulations,
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(i) comply with al applicable Federal and State laws, including the Nationa
Environmenta Policy Act, the Endangered Species Act~ the Fish and Wildlife Coordination Act~ the
Nationd Historic Preservation Act, the Clean Water Act,the Clean Air Act, and any other applicable law;

(i) contain sufficient information for proceeding to find design of the project, such as.
additiond plan formulation and evauation, engineering and design, economics, environmenta analyses, flood
damage assessment, red estate analyses and the preparation of supplementa Nationa Environmenta Policy
Act documents;

(iv) comply with applicable water quaity standards and applicable water qudity permitting
requirements as provided for in section 601(b)(2)(A)(ii) of the Water Resources Development Act of 2000
(114 tat.2681);

(V) identify the appropriate quantity, timing, and distribution of water dedicated and
managed for the naturd system;

(Vi) identify the amount of water to be reserved or dlocated for the natural system under
State law;

(vii)identify how the component will contribute to achievement of interim restoration gods

&t forth in and devel oped pursuant to 385.32;

(viii) identify any temporary flood protection benefits or enhancements that might be
produced by the project;

(ix) include an andlysis of the expected duration of the temporary flood protection benefits
or enhancements and of when they will be expected to change or no longer exigt asthe result of project
devel opment, operation, monitoring, assessment, or additional CERP implementation.

(x) be based on the best available science;

(xi) include an andlysi's concerning the cost- effectiveness and engineering feasibility of the

project;

(xii) include an analysis, prepared by RECOVER as described in paragraph (c)(2) of this
section, of the project's effect on achieving the system-wide goals and purposes of the Plan and
recommendations, if necessary, concerning modifications to the Plan to ensure that the goas and purposes
of the Plan are achieved;

(xiii) include a response, as appropriate, to the RECOVER andyss;, and

(xiv) include information, as applicable, necessary for the non Federa sponsor to address
the requirements of appropriate sections of the FHorida Statutes, and other applicable planning and reporting
sections of Florida law.

(3) The Corps of Engineers and the non-Federa sponsor shall develop the Project
Implementation Report generdly in accordance with the process shown in figure 2 in Appendix A.

(4) The Corps of Engineers and the South Florida Water Management District shal develop
and adopt a protocol in accordance with ' 385.8 that describes the mgjor tasks that are generally needed to
prepare a Project Implementation Report.

(b) Plan Formulation and Evauation

Page 27 of 14040



AUDUBON OF FLORIDA P ENVIRONMENTAL AND LAND Use LAaw CENTER P NATIONAL AUDUBON SOCIETY P NATIONAL
PARK S CONSERVATION ASSOCIATION P NATIONAL WILDLIFE FEDERATION P NATURAL RESOURCES DEFENSE CouNcCIL P
THE EVERGLADES FOUNDATION P THE EVERGLADES TRUST P WORLD WILDLIFE FUND

COoMMENTSON THE INITIAL DRAFT OF THE CERP PROGRAMMATIC REGULATIONS DATED DECEMBER 2001

FEBRUARY 14, 2002

(1) To the extent appropriate or required by |aw, the Corps of Engineers and the non-Federa
gponsor shal formulate and eva uate dternative plans (a) to better define, refine, and/or optimize
components and/or to investigate more cost-effective ways to achieve the same or gregter benefits while
maximizing the project's contribution towards the system-wide gods and purposes of the Plan, including
interim restoration goals set forth in and devel oped pursuant to 385.32, (b) to comply with applicable law,
including the Nationa Environmental Policy Act.

(i) The Corps of Engineers and the South Florida Water Management District shall
develop and adopt a protocol in accordance with ' 385.8 that describes the procedures to be used to
formulate and eva uate dternative plans and to evauate their cost effectiveness, and to otherwise comply
with applicable law.

(i) Project Implementation Reports approved before the date of promulgation of these
programmeatic regulations or the adoption of a protocol may use whatever method that, in the Didrict
Engineer's discretion and in cooperation with the non-Federal sponsor, is deemed appropriate and is
consgtent with applicable law.

(2) The Project Implementation Report shal include the results of the plan formulation and
evauation activities and the cogt effectiveness analyses conducted for the Project Implementation Report.

(c) RECOVER SystemWide Performance Evauation of Alternative Plans,

(1) RECOVER shdl evauate the systemwide performance of aternative plans developed by
the Project Delivery Team for the Project Implementation Report, as described in the Project Management
Pan. RECOVER shdl:

(i) develop a protocol in accordance with ' 385.8 that describes the procedures to be used
for the evauation of dternative plans from a system-wide perspective by RECOVER,;

(i) develop appropriate system-wide performance measures and targets for evauating
dternative plans, and

(iii) evduate dternative plans from a system-wide perspective
based on analysis of performance relative to the system wide performance measures and targets devel oped
by the RECOVER team, and relative to interim restoration goal s set forth in and devel oped pursuant to
385.32.

(2) RECOVER shd| prepare areport for the Project Delivery Team describing the results of
the evauations of dternative plans from a sysem-wide perspective, including, as appropriate,
recommendations and suggestions for improving the performance of the dternative plans.

RG ALTERNATIVE:

(2) RECOVER shall prepareareport for the Project Delivery Team describing the
results of the evaluations of alter native plans from a systemwide per spective, including, as
appropriate recommendations and suggestions for improving the performance of the alter native
plans, which shall include identification of an Aecologically preferred alternative@

Page 28 of 14040



AUDUBON OF FLORIDA P ENVIRONMENTAL AND LAND Use LAaw CENTER P NATIONAL AUDUBON SOCIETY P NATIONAL
PARK S CONSERVATION ASSOCIATION P NATIONAL WILDLIFE FEDERATION P NATURAL RESOURCES DEFENSE COUNCIL P
THE EVERGLADES FOUNDATION P THE EVERGLADES TRUST P WORLD WILDLIFE FUND

COoMMENTSON THE INITIAL DRAFT OF THE CERP PROGRAMMATIC REGULATIONS DATED DECEMBER 2001

FEBRUARY 14, 2002

(d) Nationa Environmental Policy Act Documentation
(2) The Corps of Engineers and the non-Federal sponsor shall prepare appropriate NEPA
documentation for inclusion in the Project Implementation Report. The NEPA documentation for the
Project Implementation Report shal congider the Programmatic Environmenta Impact Statement included in
the"Find Integrated Feasbility Report and Programmatic Environmental Impact Statement” dated April 1,
1999.

(2) The NEP A documentation shall be integrated into the Project Implementation Report
whenever possible and otherwise be completed concurrent with the Project |mplementation Report.

(3) Other agencies, as appropriate or required by law, shal be invited to be cooperating
agenciesin the preparation of the NEPA documentation.

(e) Fish and Wildlife Coordination Act Requirements.

(1) The Corps of Engineers and the non-Federa sponsor shall coordinate with the U.S. Fish
and Wildlife Service, the Nationd Marine Fisheries Service, the Florida Fish and Wildlife Conservetion
Commission, and other gppropriate agencies in the preparation of a Project Implementation Report, as
required by applicable law.

(2) To the extent consgtent with existing law, requlations, guidance, and agreements,
Gcoordination may include preparation of thefollowing:

(1) Planning Aid Letter that describes the fish and wildlife resources in the project area
and any recommendations to assist the planning process;

(i) Fish and Wildlife Issues and Recommendations on effects, concerns, and issues
about dternative plans, and

(ii1) Coordination Act Report that provides the formd views of the U.S. Fish and
Wildlife Service, the Nationad Marine Fisheries Service, and the Horida Fish and Wildlife Conservation
Commission on dternative plans.

(f) Project Implementation Report Review and Approval Process.

(1) The Corps of Engineers and the non-Federa sponsor shall provide opportunities for review
of the draft Project Implementation Report and NEPA document by the public, in accordance with
gpplicable law.

(2) Upon approva of the Project Implementation Report by the Divison Engineer and the non
Federd sponsor, the Divison Engineer shdl issue a public notice announcing completion of the Project
Implementation Report based upon (i) hisher endorsement of the findings and recommendations of the
Didtrict Engineer and the non Federa sponsor, and (ii) his’her assessment that the report isin accord with
current policy. The natice shal indicate that the report has been submitted for Washington leve review.

(3) Headquarters, US Army Corps of Engineers shal coordinate the Washington leve review in
accordance with gpplicable policies and regulations of the Corps of Engineers. Headquarters, US Army
Corps of Engineers shdl administer the 30- day state and agency review of the Project Implementation
Report as required by law.
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(4) After completion of the policy review, the Chief of Engineers shdl tranamit the Chief of
Engineer's Report to the Assistant Secretary of the Army for Civil Works for review,

(5) For projects authorized by section 601 (b)(2) (C) or section 601 (c) of the Water
Resources Development Act of 2000 (114 Stat. 2682 and 2683), the Assistant Secretary of the Army for
Civil Works shdl review and gpprove the Project Implementation Report prior to implementation of the
project. For al other projects, the Assstant Secretary of the Army for Civil Works shal transmit the
Project Implementation Report to Congress for authorization.

(6) As appropriate, the Project Implementation Report may be used by the non+ Federa
sponsor as the basis for obtaining gpprova under applicable Horida law.

(9) Content of Project Implementation Reports, The Corps of Engineers and the South Florida

Water Management Didtrict shal develop and adopt a protocol in accordance with ' 385.8 that describes
the format and content to be generally used in the preparation of a Project Implementation Report.

385.24 Project Cooperation Agreements.

(8) Generd. Prior to initiating congtruction or implementation of a project, the Corps of Engineers
shall execute a Project Cooperation Agreement with the non-Federa sponsor in accordance with applicable
law. The draft PCAs shdl be avallable for public review before they are finalized and public comment shall
be taken.

(b) Veification of Water Reservations.

(1) The Corps of Engineers and the South Florida Water Management Didtrict shdl develop
and adopt a protocol in accordance with 385.8 that defines verification, including how its adequacy will be
determined and how it will be executed, and describes how verification of water reservations will be
conducted for incluson in the Project Cooperation Agreement;

(2) Prior to execution of the Project Cooperation Agreement, the Digtrict Engineer, in
conaultation with the Department of the Interior, the Florida Department of Environmenta Protection, the
U.S. Environmenta Protection Agency, the US Department of Commerce, the Miccosukee Tribe of Indians
of FHorida, the Seminole Tribe of Florida, and other Federal, State, and local agencies, shdl verify that the
South Horida Water Management Didtrict or the Horida Department of Environmental Protection has,
pursuant to State