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February 13, 2002

Mr. Stu Appelbaum
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ATTN: CESAJ-PD-R

P.O. Box 4970

Jacksonville, FL 32232-0019

Subject: Initial Draft Programmatic Regulations for the Comprehensive Everglades Restoration
Plan

Dear Mr. Appelbaum:

Thank you for the opportunity to comment on the Initial Draft Programmatic Regulations for the
Comprehensive Everglades Restoration Plan (CERP). Broward County recognizes the importance of
these regulations in guiding the Army Corps of Engineers and the entire restoration team during the
implementation of CERP. We commend your attempt to address the complex and competing needs of
various water users within the south Florida ecosystem. However, we are deeply concerned that the
regulations, as proposed. do not provide the necessary balance between providing the appropriate
quantity, timing and distribution of water for the natural areas and addressing the needs of other users
consistent with the provisions of the Savings Clause in the Water Resources Development Act of 2000
(WRDA 2000). We believe that maintaining the balanced approach that was instrumental in the
successful development and acceptance of the CERP by the diverse stakeholder groups is absolutely vital
to an acceptance of the Programmatic Regulations and the continued success of the CERP.

Our comments are intended to balance the needs of all water users within the ecosystem, consistent with
the concepts prescribed by WRDA 2000 and developed during the Restudy. To that end, our general
comments are followed by specific recommendations for language amendments which reflect these
balanced concepts. Thank you again for the opportunity to provide these comments. We look forward to
the incorporation of our concerns into the draft regulation and our continued participation in the CERP
process. Should you have any questions, please don’t hesitate to contact Roy Reynolds at (954) 831-0767
or David Lee at (954) 519-1271.

Sincerely,
. g - ) !
%L Z 4 . - —
Anthony M. Hui, P.E., Director Steven Somerville, Director
Office of Environmental Services Department of Planning and Environmental Protection

cc: Henry Dean, SFWMD
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BROWARD COUNTY COMMENTSON THE
INITIAL DRAFT PROGRAMMATIC REGULATIONSFOR THE
COMPREHENSIVE EVERGLADES RESTORATION PLAN

GENERAL COMMENTS

The programmatic regulations must only establish process. We agree with the Corps of
Engineer’s position to focus the programmatic regulations on process rather than including
detailed protocols and procedures in federa regulation. Inclusion of detailed protocols in the
regulations would require initiation of a formal rulemaking process for minor revisions,
considerably slowing and hampering the adaptability of the Comprehensive Everglades
Restoration Plan (CERP) implementation process.

Interim goals do not belong in the programmatic regulations. We agree with the Corps of
Engineer’ s position to exclude interim goals from the regulations and to establish the Restoration
Coordination and Verification (RECOVER) team as the appropriate forum to develop those
goals. This position is clearly consistent with Section 601(h)(3)(C)(i)(I11) of the Water Resources
Development Act of 2000 (WRDA 2000) which clearly specifies that the programmatic
regulations will establish a process for the creation of interim goals. However, the Department of
Interior’s concurrence in the establishment of interim goals should be deleted in accordance with
Section 601(h)(3)(C)(ii) of WRDA 2000 which expressly prohibits the concurrence of the
Secretary of the Interior and the Governor with respect to any document relating to the
development, implementation and management of individual features of CERP.

The programmatic regulations must ensure that all the goals and objectives of CERP are
achieved. The overarching purpose of CERP is to restore the south Florida ecosystem, while
providing for other water-related needs of the region, including water supply and flood
protection. The Initial Draft Regulation does a good job of guaranteeing restoration of the natural
system but in many cases it does not adequately address the other water-related needs of the
region. For example, Section 385.23(a)(2)(v) of the Initial Draft Regulation requires Project
Implementation Reports to identify the appropriate quantity, timing and distribution of water
dedicated and managed for the natural system without a corresponding provision requiring
identification of the quartity, timing and distribution of project water for other users. We have
proposed language in our specific comments that would ensure that the needs of other users are
considered and addressed during the restoration process.

The Savings Clause in WRDA 2000 applies to existing legal sources of water and not
permitted uses. Three issues concerning the Savings Clause are of critical concern to Broward
County. Section 601(h)(5)(A) of WRDA 2000 states that until a new source of water supply of
comparable quantity and quality as that available on December 11, 2000 is available to replace
the water to be lost as a result of implementation of the Plan, the Secretary and the non-Federal
sponsor shall not eliminate or transfer existing legal sources of water including those for an
agricultural or urban water supply, alocation or entittement to the Seminole Indian Tribe of
Florida under Section (7) of the Seminole Indian Land Claims Settlement Act of 1987, the
Miccosukee Tribe of Indians of Florida, water supply for Everglades National Park, or water

Page 1 of 30



Stu Applebaum
February 13, 2002
Initial Draft Programmatic Regulations

supply for fish and wildlife. Section 10.2.9 of CERP specifically recognizes that urban water
supply includes prevention of saltwater intrusion, maintenance of canal stages and protection of
non-Everglades wetlands, in addition to consumptive uses of water.

The Initial Draft Regulationis not fully consistent with these standards. Language throughout the
regulation repeatedly refers to the transfer of “uses’ and “users’ rather than the transfer of
“existing legal sources’. WRDA 2000 specifically addresses the transfer of “existing legal
sources’ and incorrect references to uses must be changed to ensure consistency with WRDA
2000. Second, the Initial Draft Regulation does not recognize that the water available on or
before December 11, 2000 includes all water in the regional system except that which is
restricted by law. As such, no quantity of water that is available from sources as of December 11,
2000 can be transferred or eliminated without first providing an aternative source of equal
quality and quantity. Finally, the Initial Draft Regulation does not define “urban water supply.”
We have proposed a definition that incorporates all urban water needs including, but not limited
to, water for abatement of saltwater intrusion, maintenance of wetlands in urban areas and
recharge of the Biscayne aquifer in the definition The regulations should recognize the critical
concept that the amount of water provided to the urban area by the regiona system is not limited
to “permitted” amounts.

Reservations must remain flexible and be left to the exclusive jurisdiction of the State of
Florida. The Initial Draft Regulation allows the U.S. Army Corps of Engineers to intrude into
the role of the State with respect to reservations. For example, Section 385.24(c) of the Initia
Draft Regulationrequires that Project Cooperation Agreements contain a provision requiring that
the reservations made pursuant to State law remain in effect for as long as CERP is authorized
and not diminished unless the U.S. Army Corps of Engineers agrees to the change. This
provision infringes on the State’ s authority under Chapter 373.223(4), Florida Statutes, hurts all
stakeholders by reducing the ability to make changes in the event a project does not meet
expectations after construction and operation and imposes restrictions that are not otherwise
specified by WRDA 2000. Similarly, Section 385.30(d)(2), which prioritizes the allocation of
project water, constitutes a de facto Federal reservation and should be removed from the Initial
Draft Regulation We have proposed language in our specific comments clarifying the State's
exclusive authority with respect to reservations.

Variationsin project water availability must be shared equitably. As stated previously, the
multiple goals of CERP include restoration of the natural system while providing for other water
related needs of the region. The purpose of the programmatic regulations is to ensure that these
goals are met. As such, any \ariations between the amount of water expected and the amount of
water produced by projects as they are implemented during the restoration process should be
balanced equitably between the natura system and other water needs. We have proposed
language that will restore the balance envisioned in WRDA 2000.

Adaptive assessment must be comprehensive. The Initial Draft regulations delegate

responsibility for performing many aspects of the adaptive assessment program to RECOVER.
At present, RECOVER's efforts are focused on the ecologica system west of the levees with
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little consideration given to the effects of CERP on the urban areas. To successfully achieve
systemwide assessment, RECOVER's focus must be redirected toward a more comprehensive
view of the system which includes all water users, including urban water supply.

Final Operating Manuals must be based on actual project performance. Broward County
believes that the final reservation of new water for the natural system and the quantity of water to
meet the other water related needs of the region can only be determined after the actual quantity
of water produced by the project is identified through testing and operation Since the final
Operating Manual should specify the reservation, it should be completed after the operation and
monitoring phases, not before as stated in Section 385.25(c)(4) of the Initial Draft regulation.

SPECIFIC RECOMMENDATIONS FOR LANGUAGE AMENDMENTS

Supplementary Information

Page 6, Lines 23-34: This section is the first of severa that cite Senate Report 106-362 that was
a report describing and explaining the Senate bill that was much different than the final WRDA
2000 hill that passed Congress. This report should not be relied upon for interpreting the
language of WRDA 2000 and references to it should be deleted from the supplementary
information.

Page 6, Lines 39-42: The processes and requirements of the regulations should ensure that the
rights and responsibilities of the South Florida Water Management District are respected and met
with equa weight as that afforded to Federal rights and responsibilities.

Page 8, Lines 25-30: We concur that implementation should include a system wide focus and
that each project component should be assessed to determine its contribution to the overall Plan.
However, systemwide focus should not preclude the analysis and assessment of the stand-alone
benefits of the Plan. These benefits should be determined without reference to or dependence on
later project components.

2000 the establlshment and mai ntenance of rmvmlons for the protectl on of the natural system
is left to the sound discretion of the State of Florida. Section 601(h)(4) of WRDA 2000 only
requires that the Project Implementation Report identify the amount of water to be reserved or
allocated for the natural system and that the reservation be in place prior to execution of the
Project Cooperation Agreement. WRDA 2000 does not authorize the Federal government to
limit the State control of reservations once they are set. The rule provision described in the
deleted language alows the U.S. Army Corps of Engineers to improperly intrude into the role of
the State of Florida with respect to reservations. Therefore, the language must be deleted.

Page 3 of 30



Stu Applebaum
February 13, 2002
Initial Draft Programmatic Regulations

Page 9, Line44 to Page 10, Line 2: Change as follows to ensure consistency with the Savings
Clause of WRDA 2000: “ The proposed rule provi d% that the Project Cooperation Agreement
mcl ude a prowsron hi e 0

water supply of comparable quantlty and quallty as that available on the date of enactment of
WRDA 2000 is available to replace the water to be lost as a result of implementation of the Plan,
the Secretary and the non-Federal sponsor shall not eliminate or transfer existing legal sources
of water, including those for and agricultural or urban water supply; allocation or entitlement to
the Seminole Indian Tribe of Florida under section 7 of the Seminole Indian Land Claims
Settlement Act of 1987 (25 U.S.C. 1772¢); the Miccosukee Tribe of Indians of Florida; water
supply for Everglades National Park; or water supply for fish and wildlife

Page 10, Line 2-5: Change asfol Iows to ensure consi stency Wlth the SaV| ngs Cl ause of WRDA
2000 “It is desrgned to \ ! .

from any source due to Plan |mpl ementatlon W|th Water of equal guantity and quality as that

available on December 11, 2000 prior to eiminating or transferring that source.”

Page 10, Lines 5-7: Change as follows to ensure consistency with the Savings Clause of WRDA
2000: “ Also in compliance with the Savings Clause provisions, the proposed rule provides that
the Project Cooperation Agreement include a provision that existing levels of-flood-protection
levels of service for flood protection in existence on December 11, 2000 and in accordance with
applicable law not be reduced.”

Page 10, Lines 20-26: The final reservation of water should only be determined after project
testing and operation and should be included in the final Project Operating Manual. Therefore,
the fina Project Operating Manual should be completed after the operationa testing and
monitoring phase, not before. Change to read as follows: “ The final Project Operating Manual
will be prepared before after completion of the operational testing and monitoring phase.”

Page 11, Lines 25-26: Please change as follows to recognize that adaptive assessment is
required to address uncertain technologies such as those subject to pilot studies, as well as
uncertainties concerning the response of the natural system to CERP: The flexibility offered by
the adaptive assessment program is crucial for dealing with the uncertain technology and the
uncertainties of the ecological responses that will occur asthe plan isimplemented.”

Page 12, Lines 28-31: We strongly agree that establishing afixed allocation as an interim gpal
in the programmatic regulations is not appropriate. Water reserved for the natural system may be
more or less than the recommended 80% and will be more accurately determined through the
adaptive assessment process.
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Page 12, Lines 24-28. Please change as follows to require Project Implementation Reports to
identify the quantity of water to be made available for other water-related needs of the region, as
well as the quantity of water to be reserved or alocated for the natural system. Additionally,
please change to reflect that CERP will be continually evaluated through adaptive assessment not
only with respect to the needs of the natural system and water to be allocated under the Savings
Clause, but also with respect to other water-related needs of the region. Both of these changes are
required under Section 601(h)(3)(C) of WRDA 2000, which mandates that programmatic
regulations establish a process that ensures the goals and objectives of CERP are achieved.
According to Section 601(h)(3)(A) of WRDA 2000 the goals and objectives of CERP are two-
fold — restoration of the South Florida Ecosystem, while providing for other water-related needs
of the region, including water supply and flood protection. The existing language does not ensure
the achievement of these goals and objectives because it fails to mention the need to meet other
water-related needs of the region. “ Although those percentages as an initial estimate for the
purpose of developing the Plan, the regulations anticipate that each Project Implementation
Report will evaluate and identify water to be reserved for the natural system and made available
for other water related needs of the region, and that the Plan itself will be continually evaluated
through adaptive assessment. The needs of the natural system and-the-water—reguired-to-be
alnleeated—undepthe—SavmngLause and the requirements of other water related needs of the

region may be a greater or less percentage than the initial Plan estimate.”

Page 12, Lines 40-44: It is essential that the pre-CERP baseline include existing legal sources of
water. According to the Section 601(h)(5)(A) of WRDA 2000, the U.S. Army Corps of
Engineers and the NonFederal Sponsor are prohibited from eliminating or transferring existing
legal sources of water, until new sources of water of comparable quantity and quality are
available. The Savings Clause makes it clear that existing legal sources of water are part of the
current condition for the Pre- CERP Baseline. Please change as follows:” The baseline establishes
existing deliveries of water by the Central and Southern Florida Project and includes existing
legal sources of water.”

Page 12, Lines 44-46. Please change as follows to require consideration of the loss of the Pre-
CERP Baseline water availability in identifying the quantity, timing and distribution of water to
be made available for other water-related needs of the region, as well as for the natural system.
The current language only requires consideration of the loss of the Pre-CERP Baseline water
availability in identifying the quantity, timing and distribution of water to be made available for
the natural system. Referring to the restoration of the natural system without also referring to the
provision of water for other water-related needs of the regionis not consistent with the objectives
of CERP. According to Section 601(h)(3)(C) of WRDA 2000, the programmatic regulations
must establish a process that ensures all dojectives of CERP are achieved. “ The proposed rule
provides that each Project Implementation Report consider the loss of pre-CERP baseline water
availability in identifying the quantity, timing and distribution of water to be made available for
the natural system and other water related needs of the region by a project component.”

Page 13, Line 6: Please change as follows to require identification of the quantity of water made
available for other water-related needs of the region, as well as identifying the quantity of water
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to be reserved for the natural system. Referring to the restoration of the natural system without
referring to the provision of water for other water-related needs of the region is not consistent
with the objectives of CERP. According to Section 601(h)(3)(C) of WRDA 2000, the
programmatic regulations must establish a process that ensures al objectives of CERP are
achieved. “ ...the needs of the natural system and the requirements of other water related needs
of the region, including water supply and flood protection.”

Page 13, Lines 13-16: Please change as follows to include other users: “ The proposed rule
provides that a protocol be developed to provide a uniform system-wide procedure for
guantifying water made available by projects and for identifying the water to be reserved for the
natural system and allocated for other uses.”

Page 13, Lines 26-31: Establishing operational priorities will determine the allocation of water
which conflicts with state law and pre-empts state authority. Also, the phrase “uses transferred”
is mconsstent with the Savlngs Clause. Therefore please delete the followi ng: “Ln—theebeenee

Page 13, Lines 34-36: Please change as follows to ensure consistency with the Savings Clause
of WRDA 2000: “Many agencies, groups, and the public were concerned about the effects of
implementation on existing legal sources of water and on existing levels of service for flood
protection.”

Page 13, Line 36-Page 14, Line 2. References to the Senate report should be deleted for reasons
previoudy stated and because it is inconsistent with both WRDA 2000 and the goas and
purposes of the Plan

Page 14, Lines 6-10: Change as follows to ensure consistency with the Savings Clause of
WRDA 2000: “ The proposed rule provides that the Project Implementation Report include
analyses to determine if the project will cause such a transfer. If the project will cause a transfer,
then the Project Implementation report will include an implementation plan that ensures that
such transfer will not take place until after the project is constructed and operating as intended
after the project is constructed, operates as intended and provides the intended volume and
quality of water to that which isbeing transferred.”

Page 14, Lines 15-19: Please change as follows: “ If the existing level of service would be
adversely affected, then the proposed rule provides that the recommended Plan be modified to
mitigate-or-elminate the-adverse-effect ensure that the level of service for flood protection is not
less than that provided as of the date of enactment of WRDA 2000. The proposed rule also
allows for the evaluation of increased levels of flood protection, provided that it is consistent
with the goals and purposes of the Plan and is practical.”
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Page 14, Lines 32-38. Please delete this reference to the Senate report for reasons previously
stated.

Page 15, Lines 4-7: We agree that RECOVER is the appropriate forum for developing interim
goals.

Page 15, Lines 35-37: Change as follows to require that Special |mplementation Reports address
the identification of water for other water-related needs of the region, including water supply and
flood protection, as well as the identification of water for the natura system. The existing
language only requires that the Special Implementation Reports identify water to be reserved for
the natural system. This is inconsistent with the objectives of CERP, which are to restore the
natural system, while meeting the other water-related needs of the region, including water supply
and flood protection. According to Section 601(h)(3)(C) of WRDA 2000, the programmatic
regulations must establish a process that ensures al objectives of CERP are achieved. The
existing language only atempts to meet one of the goals. “ The Special Project Implementation
Reports will address water quantification and identification of water to be reserved for the
natural system and for other water related needs of the region, including urban water supply and
flood protection using the protocols devel oped pursuant to these programmatic regulations.”

Page 15, Line 40-Page 16, Line 2: Please change as follows to acknowledge that concurrence or
non-concurrence by the Governor of the State of Florida and the Department of the Interior may
result in changes to the programmatic regulations. According to Section 601(h)(3)(A) of WRDA
2000, the programmatic regulations may only take effect with the concurrence of the Governor
and the Secretary of the Interior. Consequently, it is possible they may decline to concur with
one or more provision of the programmatic regulations. This will result in the nonadoption of
those provisions. That possibility must be accounted for in the preamble to the programmatic
regulations. “The final rule will include a reference to the concurrence or non-concurrence
statements of the Secretary of the Interior and the Governor of Florida on the proposed rule and
the changes made to the rule to bring it into compliance with those statements.”

Page 17, Lines 10-26: As written, the regulations conflict with State law and pre-empt the
State’ s authority to allocate water through the establishment of operational priorities. As such,
these regulations have a substantial and direct effect on the State.

Title Section

Page 21, Lines 35-36: Please change the title asfollows: "ENSURING PROTFECHON-OFTHE
NATURAL—SYSTEM WATER AVAILABILITY CONSSTENT WITH THE GOALS AND
PURPOSES OF THE PLAN.” The current title is not consistent with to objectives of CERP
because it omits any mention of the need to provide for other water-related needs of the region,
including water supply and flood protection. According to Section 601(h)(3)(C) of WRDA 2000,
the programmatic regulations must establish a process that ensures that all objectives of CERP
are achieved.
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Section 385.1 Purpose of the Programmatic Regulations

Page 22, Lines 4-9: Please change as follows to make the purpose of the programmatic
regulations more consistent with Section 601(h)(3)(C) of WRDA 2000, which states in part,
“Programmatic regulations promulgated under this paragraph shall establish a process... for the
development of project implementation reports, project cooperation agreements and operating
manuals that ensure that the goals and objectives of the Plan are achieved....” The existing
language strays in severa key points from the express provisions of WRDA 2000. Additionally,
the language about using the interim goals to define the relationship between the Federal and
state partners has no counterpart in WRDA 2000. “The purpose of the programmatic regulations

is to establish a the processes and-procedures-heeded-to for implementing the Comprehensive
Everglad& Restoratlon Plan that anel—te ensures that the goals and purposes of the Plan are

Section 385.2 Applicability of the Programmatic Regulations

Page 22, Lines 12-38: Please change as follows to recognize that the programmatic regulations
are not intended to interpret, amend, alter, diminish or otherwise affect the existing legal water
rights of persons holding permits or common law water rights from the State of Florida in
addition to the existing legal water rights held by the United States, the State of Florida, the
Miccosukee Tribe of Indians of Florida and the Seminole Tribe of Florida. According to Section
601(h)(3)(C) of WRDA 2000, programmatic regulations are only authorized for the purpose of
establishing a process covering three enumerated items; none of which deal with water rights. If
the programmatic regulations were to substantively affect the water rights of persons holding
permits or common law water rights from the State of Florida, they would constitute substantive
and not process oriented rules.

(a) These Fhis regulations applyies-to all components, Pprojects, separable elements, and
Pprogram Lievel Aactivities conducted to fer implementation of the Comprehensive Everglades
Restoration Plan.

(b) Nothing in these this regulations shall be interpreted to amend, alter, diminish, or otherwise
affect any existing legal water rights of the United Sates, the Sate of Florida, persons holding
permits or common law water rights from the State of Florida, the Miccosukee Tribe of Indians
of Florida, or the Seminole Tribe of Florida, including the compact among the Seminole Tribe of
Florida, the State, and the South Florida Water Management District, defining the scope and use
of water rights of the Seminole Tribe of Florida, as codified by section 7 of the Seminole Indian
Land Claims Settlement Act of 1987 (25 U.S.C. 1772¢).

(c) Protocols, linterim Ggoals, water control plans, operating plans, models, analytical tools,
Pilot Project Technical Data Report, Master Implementation Sequencing Plans, Project
Management Plans, Design Documentation Reports, Design Agreements Operating Manuals,
Project Implementation Reports, Special Project Implementation Reports Project Cooperation
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Agreements, Comprehensive Plan Modification Reports, and other documents created under
these regulations or the Compr ehensive Everglades Restoration Plan, are intended to be used as
planning, measurement, assessment, reporting, and/or management tools. They are not designed
to be, nor shall they be construed to be, standards, schedules, or requirements enforceable by
third parties, or otherwise restricting the discretion of the Secretary, the District Engineer, the
Sate, or the non-Federal sponsor, in carrying out their responsibilities under the Plan.

(d) Nothing in these regulations are intended to, or shall be interpreted to, reserve or allocate
water or to, prescribe the process for reservingatien or allocatingien ef water or for regional
water management under Federal or Florida law. Nor are these regulations intended to, nor
shall they be interpreted to, prescribe any ether process of Florida water [aw.

Section 385.3 Definitions
Page 22, Line 44. Please clarify the difference between *adaptive assessment” and “adaptive
management”.

Page 23, Lines 2-4: The term “system wide” is used throughout the document, yet no definition
is provided. Please define the term to include all water users and areas within the south Florida
ecosystem.

Page 23, Line 16: Please define “Comprehensive Plan Modification Report”.

Page 23, Lines 17-19: Please change as follows to more closely track the concurrence language
used in Sections 601(h)(3)(A) and (B) of WRDA 2000. “Concurrence means the issuance or
non-issuance of a written statement of concurrence or_non-concurrence by the Secretary of the
Interior and the Governor, not later than 180 days from the end of the public comment period on
these role—of-the Secretary—of the lnterior—and-the Goverhor—o orida—with—egard—to

i€ regulations, as specified in section 601(h)(3) of the Water Resour ces Devel opment
Act of 2000 (114 Sat. 2688).”

Page 23, Lines 21-23: To change as follows to more closely track the consultation language
used in Section 601(h)(3)(A) of WRDA 2000 and to ensure that the same level of participation is
applied to al stakeholders except where other laws require more: “ Consultation means holding
meetings, briefings, telephone conversations, and other outreach activities with the Department
of Interior, the Florida Department of Environmental Protection, the Florida Department of
Agriculture and Consumer Services, the Miccosukee Tribe of Indians of Florida, the Seminole
Tribe of Florida and other Federal, Sate, t+Hbal, and local agencies and governments to provide
information or an exchange of views _including, but not limited to, those held with respect to
these regulations.”

Page 23, Lines 25-30: Please change as follows for clarification: “ Coordination means the
formal exchange of information and views, by letter, report, meeting or other prescribed means,
between the Corps of Engineers, the Non-Federal Sponsor and Federal, Sate, tribal and local
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agencies and governments, including but not limited to, the exchange of information and views
regarding the devel opment of Project | mplementation Reports and-anetherageney. Coordination
activities are required by and in accordance with purposes and procedure established by
Federal policy (public law, executive order, agency regulation, memorandum of agreement, and
other documents that memorialize policy of the Corps of Engineers). Coordination between the
Corps of Engineers, the Non-Federal Sponsor, the Miccosukee Tribe of Indians of Florida and
the Seminole Tribe of Florida shall be in accordance with Executive Order 13084 * Consultation
and Coordination with Indian Tribal Governments’ and other applicable policies.”

Page 23, Line 31: Please add a definition for “cooperation.”

Page 23, Lines 32-35: This term and others related to modeling, water budgets and baselines,
including the term pre-CERP basdline are confusing. As we understand it, the definition of
“current evaluation condition” establishes a cumulative baseline for evaluating the amount of
water made available by each project. As each new reservation is added to the basdline, the
basdline flows to the natural system will incrementally increase. Therefore, to ensure that urban
demands continue to be met, the baseline must also include a cumulative accounting of
increasing urban demands through 2050. Without this adjustment, future urban supplies will be
limited to 2000 flows while demands continue to grow. Also, the programmatic regulations must
address what happens if the incremental diding baseline indicates a shortfall for urban areas. The
definition of “current evaluation condition” must either be revised to reflect urban demands or be
stricken from the text as it does appear in body of the document.

Page 24, Lines 57: The Drought Contingency Plan, if needed at all, should conform to the
South Florida Water Management District’s Water Shortage Plan required under State law.

Page 24, Line 22: Please add a definition for “Existing Legal Sources of Water” as follows:
“Existing Legal Source of Water means a Legal Source of Water located within the south
Florida ecosystem that was in existence on December 11, 2000, the date of enactment of Section
601 of the Water Resources Development Act of 2000 (114 Sat. 2680).”

Page 24, Lines 38-40: “Please add a definition for “human system” as follows: * Human System
means all land and water not managed by the Federal Government or the Sate within the South
Florida Ecosystem.”

Page 5, Line 1. Please add a definition for “Legal Sources of Water” as follows. “Legal
Sources of Water means a_source of water which is available for agricultural or urban water
supply, allocation or entitlement to the Seminole Indian Tribe of Florida and the Miccosukee
Tribe of Indians of Florida, water supply for Everglades National Park or water supply for fish
and wildlife,_except that which is otherwise restricted by law.”

Page 25, Lines 2-4. Please change as follows: “ Level of service for flood protection means the
water level or flow duration and frequency, which the C&SF Project and other water
management systems in the South Florida Ecosystem are designed to provide in order to prevent
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Page 25, Line 5: Please add a definition for “Master Implementation Sequencing Plan.”

Page 25, Line 16: Please clarify the definition of “new water” regarding the designation of
existing water shifted to a new location, making it new for the location but not new by definition.

Page 26, Lines 1-6: Please clarify the definition of “pre-CERP baseline” to include the existing
legal sources and levels of service for flood protection. According to Section 601(h)(5) of
WRDA 2000, they are both considered part of the existing condition for the Central and
Southern Florida Project. Also, the pre-CERP basdline should remain constant unless
information from modeling or other hydrologic data indicates that the original baseline was
incorrect. Please change as follows: “ Pre-CERP baseline means the conditions in the south
Florida ecosystem that existed on or before December 11, 2000, the date of enactment of Section
601 of the Water Resources Development Act of 2000 (114 Sat 2680), accounting for natural
variations and including existing legal sources of water and levels of service for flood
protection. The pre-CERP baseline may be described through modeling which and includes such
things as land use, population, water demand, existing legal sources of water, levels of service
for flood protection and operations of the Central and Southern Florlda PrOJ ect. The preCERP
baseline may change ; 3l
models if information from modeling or other hydrologic data is refined to improve accuracy.

Page 26, Line 37: Please add a definition for “Project Management Plan.”

Page 26, Line 43 through Page 27, Line 2: Please clarify the definition of “protocol’ as

follows. “Protocol means a method or methods, which m—the—d+semt49n—ef—the—€ems—ef
Engineers-and-the-South-Florida-\Water—-Management-District; is appropriate for performing a

task necessary to implement the Comprehensive Everglades Restoration Plan, such as plan
formulation and evaluation, adaptive assessment, modeling, quantification of water to be
reserved for the natural system or allocated for other water-related needs of the region the
patural—system, and similar tasks. Therefore, the phrase, “in the discretion of the Corps of
Engineers and the South Florida Water Management District” was deleted because it conflicts
with WRDA 2000. Section 601(h)(3)(C) of WRDA 2000 requires the programmatic regulations
to establish a process. A procedure that leaves substantive decisions to the “discretion” of the
U.S. Army Corps of Engineers and the South Florida Water Management District does not
describe any discernable process that can be used to measure those decisions against the three
principles listed in Section 601(h)(3)(C) of WRDA 2000. Also, Language was added requiring
guantification of water for other water-related needs of the region, as well as the natural system
to ensure consistency with the objectives of CERP, which is to restore the natural system, while
meeting the other water-related needs of the region, including water supply and flood protection.
According to Section 601(h)(3)(C) of WRDA 2000, the programmatic regulations must establish
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a process that ensures that al objectives of CERP are achieved. The existing language only
attempts to meet one of the goals.

Page 27, Lines 914: Please change as follows. “ Reservation ef-water—forthe-natural-system

means the actions taken by the South Florida Water Management District, the Florida
Department of Environmental Protection, or any other state agency or water management

district which may be authorized by Florida law—pursuant-to-provisions-of- Chapter—373.232-6f
the-Florida-Satutes—-or-other—apphcable-state-taw, to legally reserve water, from use by permit

applicants, water in such locations and quantities, and for such seasons of the year, as in its
judgment may be required for the protection of fish and wildlife or the public health and safety;
provided, however, all presently existing legal uses of water shall be protected so long as such
use is not contrary to the public interest. Such reservations shall be subject to periodic review
and revision in light of changed conditions frem—aHocation—for—consumptive—use—for the
protection-of fish-and-wildlife”

Page 27, Line 25: Please include the following definition for “Source of Water”: “ Source of
Water means lakes, streams, surface water impoundments, groundwater in confined and
unconfined aquifers and any other surface or groundwater in whatever form, except that which
isrestricted by law.

Page 28, Line 6: Please include the following definition of “Urban Water Supply”: “ Urban
Water Supply means the use or reliance upon legal ®urces of water for non-agricultural
consumptive use, prevention of saline water intrusion, maintenance of canal stages, protection of
Urban Wetlands and other urban water needs.”

Page 28, Line 6: Please include the following definition of “Urban Wetlands’: “ Urban Wetlands
means wetlands and other surface waters located within the South Florida Ecosystem, but

outside the water conservation areas, the Everglades National Park, Biscayne National Park and
Big Cypress National Preserve”

Page 28, Lines 10-13: Please change as follows to clarify that Water Made Available only
includes water that was not available under the C&SF Project on the date of enactment of
WRDA 2000 and does include water currently available somewhere in the system. “Water made
available means the water generated from the implementation of the components of the
Comprehensive Everglades Restoration Plan, which is not currently available under the C& SF
Project, as it existed on the date of enactment of the Water Resources Development Act of 2000
(114 Stat.2680). These components include storage reservoirs, aquifer storage and recovery
facilities, stormwater treatment areas, water reuse facilities, and seepage management.”

Section 385.5 I mplementation Principles

Page 28, Lines 39-44: Neither WRDA 2000 nor CERP suggests projects should be sequenced or
scheduled solely for the purpose of @celerating system wide restoration, preservation and
restoration benefits. According to Section 601(h)(3)(C) of WRDA 2000, the purpose of the
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programmatic regulations is to ensure all the objectives of CERP are achieved. The overarching
objective of CERP is the restoration of the natural system, while providing for other water-
related needs of the region, including water supply and flood protection. Under WRDA 2000, the
objective of restoring the natural system is not elevated over the objective of providing for other
water-related needs. Therefore, projects can only be sequenced and scheduled to achieve the
objectives of CERP in a balanced approach. Please change as follows: “ The Corps of Engineers
and the South Florida Water Management Dlstrlct in cooperatlon with other non- Federal
sponsors shall , ; :

“(ab) integrate projects and program level activities to achieve the system-wide goals and
purposes of the Comprehensive Everglades Restoration Plan, including restoration, water supply
and flood control, with an Implementation Schedule and sequence that provides the greatest
water supply enhancement and other benefits at the earliest time and in the most cost-effective
manner;

(b) for each Project component provide an incremental cost and benefit analysis to demonstrate
that the implementation sequence of components will provide the greatest contribution to water
supply enhancement _and other system-wide benefits with available funding at the time of
implementation compared to other alternatives;

Section 385.8 Development and Adoption of Protocols

Page 29, lines 32-39: A procedure that leaves substantive decisions to the “discretion” of the
U.S. Army Corps of Engineers and the South Florida Water Management District does not
describe any discernable process that can be used to measure those decisions against the three
principles listed in Section 601(h)(3)(C) of WRDA 2000. Please change as follows to ensure

consistency with WRDA 2000: “ V\Menever—m—thedlsepenenef—theu@eppsgLEngmeepsand—the
South-Flerida-Water—-Management-Distriet it is appropriate, or as otherwise required by these

regulations, the Corps of Engineers and the South Florida Water Management District, in
consultation with the Department of the Interior, the Florida Department of Environmental
Protection, the Miccosukee Tribe of Indians of Florida, the Seminole Tribe of Florida, and other
Federal, State, and local agencies, may develop and adopt protocols that describe in more detail
the procedures to be followed in conducting activities necessary to implement the Plan.”

Page 29, Lines 44-46: Please clarify specific timeframes for public notification.

Section 385.9 Review of Programmatic Regulations
Page 30, Lines 38: Please change as follows. “ The Secretary shall review the programmatic
regulations, whenever necessary to attain the goals and purposes of the Plan, but not any less

often than every five years from their date of promulgation. H-addition—the-Secretary—may-
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2 The Secretary shall place approprlate
noticein the Federal Register upon initiating review of the programmatic regulations.”

Page 30, Lines 10-15: Please change as follows to reflect the clarified definition of coordination
and consultation as previously proposed the definition section: “ Upon completing the review of
the programmatic regulations, the Secretary shall promulgate any revisions to the programmatic
regulations after notice and opportunity for publlc comment, with the concurrence ef-the

Gevemepand—the—SeeFetar—y—ef—the—m{eneF and in consultatlon Wl%h—the—SemmeIe—'FH-lee—et

Page 30, Lines 23-26: The proposed regulation states that acopy of any concurrency or
nonconcurrency statement shall be made a part of the administrative record, that it will be
referenced in the final revised programmatic regulations and that any non-concurrency statement
shal detail the reasons for the nonconcurrence. Please clarify whether concurrence or non
concurrency will be determined after any revisions are made to the regulations after the public
comment period. Also, if the Governor provides a statemert of nornrconcurrence, will the
regulations be revised? Will they be adopted? What is the procedure to address issues of non
concurrence?

Section 385.11 Incorporation of NEPA and Related Considerations into the

| mplementation Process

Page 32, Lines 17-20: Please clarify the term “may consider”. Also, please clarify what
determines “significant impact on the quality of the human environment” when determining the
use of an environmental assessment versus an environmental impact statement? If water
availability is diminished to the point where local expenditures are necessary to provide
aternative water supplies or undue water shortages occur, is that considered a significant
impact?

Page 32, Line 28 to Page 29, Line 4: What is the basis for determining categorical exclusions
for NEPA documentation? Also, please change item nine (9) as follows to ensure consistency
with Savings Clause terminology: “ Development, adoption, or revision of protocols or methods
such as adaptive assessment; modeling; monitoring; plan formulation and evaluation;
guantification of water needed for the natural system or protection of existing uses sources,
methods of determining levels of service for flood protection; and similar protocols or methods.”

Page 33, Line 11: Please and delete “Interim Goals or Changes to Interim Goals’ from the list of
categorical exclusions insert the following language: “ At such time as interim goals are
developed, the Corps of Engineers shall make a determination where the interim goal should be
added to the subsection a, b, ¢, or d, above” The current language categorically excludes interim
goals and changes to interim goals from the requirements of NEPA, because when considered
individually and cumulatively they do not have a significant effect on the quality of the human
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environment. According to Section 601(h)(3)(C)(I11) of WRDA 2000, interim goals will provide
ameans by which the restoration success of CERP may be evaluated through the implementation
process. Since the implementation process is estimated to last more than 30 years, it is obvious
the interim goals could have a significant impact on the course of CERP. It is unreasonable for
the U.S. Army Corps of Engineers to conclusively presume at this early stage that the interim
gods will not have any significant effect on the quality of the human environment. Therefore,
interim goals must be identified as actions normally requiring an EIS depending on the
significance of their impact on the natural or human systems.

Page 33, Lines 39-42: Please delete Project Operating Manuals from the list of categorical
exclusions and add them to the list of actions requiring and EIS. . Section 385.3 defines a
“Project Operating Manual” as a describing the operating criteria for a project or groups of
project and is considered a supplement to the System Operating Manual. Since the System
Operating Manual requires an EIS pursuant to Section 385.11(a)(4), it is only logica to believe
that changes or supplements to the System Operéti ng Manual I|ke PrOJect QOeratlng Manuals
aso requwe EIS “ ;

Page 33, Lines 1-4: Please change “existing uses’ to “existing legal sources of water” to ensure
consstency the Savings Clause in Section 601(h)(5)(A) of WRDA 2000. “Development,
adoption, or revision of protocols or methods such as adaptive assessment; modeling;
monitoring; plan formulation and evaluation quantification of water needed for the natura
system or other water related needs of the regionor protection of existing legal sources of water
existing—uses;, methods of determining levels of flood protection; and similar protocols or
methods.”

Section 385.12 Consistency with Reguirements of the State of Florida

Page 33, Lines 15-18: Change as follows: * Fo-the-extentpractical, Project Implementation
Reports shall include information and analyses as are necessary to facilitate review and
approval of projects by the non-Federal sponsor and the Sate pursuant to the requirements of
Florida law. Congressional authorization shall not be sought prior to approval of Project
components under State law.” This language was added prohibiting the U.S. Army Corps of
Engineers from seeking Congressional authorization of a Project Implementation Report prior to
the South Florida Water Management District receiving approval of the project component under
state law. CERP has been characterized as a partnership between the Federal government and the
State of Florida. In atrue partnership all the partners are on equal footing. Giving the U.S. Army
Corps of Engineers the authority to seek Congressional authorization of a Project
Implementation Report before the South Florida Water Management District obtains State
authorization or despite the District’s inability to obtain state authorization is not reflective of a
true partnership arangement. Therefore, new language was needed to require both State and
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Federal approval of the Project Implementation Report before either party is permitted to move
forward with the project.

Section 385.15 Consultation and Coordination

Page 34, Lines 13-30: Please change as follows to reflect the clarified definition of coordination
and consultation as previously proposed the definition section:
“(a) As appropriate, the Corps of Engineers and the South Florida Water Management District

or other non- Federal sponsor shall engage in consultatron mth-the—Depar:tment-ef—the-mterror—

. as part of
the |mplementat|on process for the Plan The time for and extent of, consultatlon shall be
appropriate for, and limited by, the activity involved.

(b) The Corps of Englneers and the non- Federal sponsor shaII engage in coordi nater on in order order

agenerasto fqurII the requrrements of Federal and Sate Iegrslatron such asthe Flsh and V\ﬁldllfe
Coordination Act; the National Environmental Policy Act, the Clean Air Act, the Clean Water
Act, the National Historic Preservation Act, and the Endangered Species Act.

Section 385.16 Public Outreach

Page 35, Lines 13-19: Please change as follows:
“(2) As-appropriate, Project Management Plans shall include information concerning outreach
activities to be undertaken during the implementation of the project or activity.

(3) As-appropriate, Project Delivery Team meetings and RECOVER meetings shall be open to
attendance by the public. The public shall be notified in advance of these meetings through e
mail, posting on a web site, or other appropriate means’ .

Page 35, Lines 22-36: Please change as follows:

“(1) The Corps of Engineers and the non-Federal sponsor shall, as-apprepriate, develop and
conduct public outreach activities to ensure that socially and economically disadvantaged
individuals, including individuals with limited English proficiency, are provided opportunitiesto
review and comment during implementation of the Plan.

(2) As-appropriate, Project Management Plans shall include information concerning outreach
activities to socially and economically disadvantaged communities, including individuals of
limited English proficiency to be undertaken during the implementation of the project or activity.
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(3) Fo-the-extent-appropriatetThe Corps of Engineers and the non-Federal sponsor shall make
project and program information available in languages other than English for individuals of
limited English proficiency.

(4) Fo-the-edentappropriate—The Corps of Engineers and the non- Federal sponsor shall
provide translators or similar services at public meetings where a significant number of

participants are expected to have limited English proficiency.”

Section 385.17 Environmental and Economic Equity

Page 35, Lines 39-42: Please change as follows: “In carrying out implementation activities for
the Plan the Corps of Engl neers and the nor Federal sponsor shall te—the—eetent—the—astﬁet
! w, undertake

envi ronmental and economic eqwty actlvm&s to

Page 36, Lines 19-21: Change as follows: “As-appropriate, Project Management Plans shall
include information @ncerning environmental and economic equity activities to be undertaken
during the implementation of the project or activity.”

Section 385.18 Restoration Coordination and Verification (RECOVER)

Page 36, Lines 33-36: Change as follows to substitute the U.S. Army Corps of Engineers, the
South Florida Water Management District and other Non-Federa Sponsors for the term
“decison makers.” Under the existing language, it is unclear to whom RECOVER provides
advice and recommendations. “RECOVER wiH shall organize and apply scientific and technical
information in ways that, in it judgment, are most effective in supporting the achievement of the
systemwide goals and purposes of the Plan RECOVER shall provide advice and
recommendations to decisionmakers the Corps of Engineers, the South Florida Water
Management District and other non Federal sponsors.”

Page 37, Lines 1-6: Change as follows to ensure local government participation in the
RECOVER Leadership Group. Section 601(h)(3)(C) of WRDA 2000 requires the programmatic
regulations to establish a process. A procedure that leaves the decision of which other Federal,
State or local government agencies, if any, to include in RECOVER to the discretion of the U.S.
Army Corps of Engineers and the South Florida Water Management District does not describe
any discernable process that can be used to measure their decision against the three principles
listed in Section 601(h)(3) of WRDA 2000. Therefore, the deleted language conflicts with
WRDA 2000. “The Corps of Engineers and the South Florida Water Management District shall
determine the structure and functions of the RECOVER L eadership Group, but membership shall
include the Department of Interior, the Florida Department of Environmental Protection, the
Miccosukee Tribe of Indians of Florida, the Seminole Tribe of Indians, and may—ckude other
Federal, State, or local government agencies.”
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Page 37, Lines 12-15: Change as follows to ensure consistency with the overarching purpose of
CERP: “ RECOVER shall, as appropriate,: (1) develop performance measures and targets for
evaluating and assessing the Plan in achieving its system-wide goals and purposes, which
include restoration of the patural-system, aswel-as south Florida ecosystem while providing for
other water-related needs of the region including water supply and flood protection.”

Page 37, Lines 41-45: Please change as follows to add the phrase “including Performance
Measures, Targets and Evaluation of alternative plans’ because these tasks are specifically
assigned to RECOVER by other sections of the programmatic regulations. Also, the word
“developed” was added so that the sentence now refers to documents prepared “or developed” by
RECOVER because this term is used elsewhere in programmatic regulations with respect to
RECOVER. Finaly, the phrase “may be approved by” was added to clarify that RECOVER is
not an independent entity and eventually its work must be approved or accepted by its sponsors,
the U.S. Army Corps of Engineers and the South Florida Water Management District. “ Any
documents, reports, or recommendations, including performance measures, targets and
evaluation of alternative plans prepared or developed by RECOVER shall not be self-executing
but and, shall be considered and may be approved by the Corps of Engineers and the South

FIorlda Water Management Didtrict, in consultatlon m%h—the—Depaﬁment—ef—the—leteHer—the

s ! hes.” Also pleaseclarlfy
the term “ shall be consudered” as it applles to the reports documents and recommendations
prepared by RECOVER.

Page 38, Lines 1-2: Section 601(h)(3)(C) WRDA 2000 requires the programmatic regulations to
establish a process. A procedure that leaves the decision as to whether protocols will be
developed or recommended to RECOVER’s sole discretion does not describe any discernable
process that can be used to measure its decision against the three principles listed in Section
601(h)(3) of WRDA 2000. Please change as follows. “At—its—discretion, RECOVER may
recommend develep protocols for approval by the Corps of Engineers and the South Florida
Water Management District, as necessary, in accordance with 8385.8, to assist in carrying out
itsresponsibilities.”

Page 38, Lines 12-17: Please change as follows: “(j) As-appropriate, RECOVER shall provide
opportunities for public comment at its meetings and for review of its draft documents by the
public before they are finadized. (k) As—appropriate, RECOVER shal consider seeking
independent scientific review or other similar assistance in carrying out its responsibilities,
including review of documents developed by RECOVER.”

Section 385.20 I ndependent Scientific Review

Page 38, Line 44- Page 39, Line 4. Please change as follows to recognize that the independent
scientific review panel may inquire as to the assessment of ecological indicators and other
measures of progress towards meeting the other water-related needs of the region. The current
language indicates that the panel may only inquire as to the assessment of ecological indicators
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and other measures of progress towards achieving restoration of the natura system. Referring to
the restoration of the natural system without also referring to the provision of water for other
water-related needs of the region is not consistent with the objectives of CERP. According to
Section 601(h)(3)(C) of WRDA 2000, the programmatic regulations must establish a process that
ensures that al objectives of CERP are achieved. “RECOVER shall cooperate with the
independent scientific review panel constituted pursuant to Section 601(j) of the Water
Resources Development Act of 2000 (114 Stat. 2691) on activities conducted by the panel
including assessment of ecological indicators and other measures of progress in restoring the
ecology of the natural system and meeting the other water-related needs of the region or their
review of the Plan's progress toward achieving the natural system restoration goals of the Plan
and meeting the other water-related needs of the region, and preparation of the biennial report to
Congress by the panel. RECOVER shall consider recommendations made by such panel.”

Section 385.22 Project M anagement Plans

Page 39, Lines 26-30: Please change as follows to reflect the clarified definition of
“consultation’ previously proposed in the definition section: “ The Corps of Engineers and the

non-Federal sponsor, in consultatlon m&h—the—DepaHment—ef—the—Lntener—the—FLe#@a

Prol ect Management Plan prior to |n|t| at ng actlvmes on aproj ect”

Page 39, Line 45: Please specify when, where and how the “opportunities’ for public review
and involvement will be provided.

Page 40, Lines 12: Please change as follows. “ provide, to-the-extent-practical, budget and
schedule information for the project; and”

Page 40, Lines 8-15: Please change as follows to reflect the clarified definition of “consultation’
prevlously proposed in the definition section: “ The Corps of Engineers and the non-Federal

sponsor in consultatlon Wpth4he—Depathent—ef—me—H4teHer—the—FleHda49epaﬁmem—ef

shaII rewsethe F’I‘OjeCt Management Plan
after compl etion of key major prol ect devel opment products to reflect the changes in the project's
scope or to reflect additional or better understanding of the project's development resulting from
the completion of a decision document or design/acquisition document.”

Section 385.23 Project | mplementation Reports

Page 40, Lines 19-26: Please change as follows to reflect the clarified definition of
“consultationi’ previously proposed in the definition section: “Prior to implementation of a
project, the Corps of Engineers and the non-Federal sponsor, and, te-the-extent-practical-oras
Fequwed—by—law in consultatlon Mh—the—DepamqqenLeHhe#meﬁer—the-FleFMa—Depanmem—et

Page 19 of 30



Stu Applebaum
February 13, 2002
Initial Draft Programmatic Regulations

, s-shall complete a Project Implementatlon
Report addr ing the pI'OJ ect component s economic and environmental benefits, engineering
feasibility, and other factors required by section 601(h)(4)(A) of the Water Resources
Development Act of 2000 (114 Sat. 2689).”

Page 40, Line 40-43: Please insert the following to require the identification of the appropriate
guantity, timing and distribution of water required for other water-related needs of the region,
including water supply and flood protection in each Project Implementation Report. The current
language only requires identification of the appropriate quantity, timing and distribution of water
dedicated and managed for the natural system. Requiring the Project Implementation report to
identify the quantity, timing and distribution of water dedicated and managed for the natural
system without also requiring the identification of the quantity, timing and distribution of water
for other water-related needs of the region is not consistent with the objectives of CERP.
According to Section 601(h)(3)(C) of WRDA 2000, the programmatic regulations must establish
a process that ensures that all dojectives of CERP are achieved. “(v) identify the appropriate
guantity, timing and distribution of water dedicated and managed for the natural system; (vi)
identify the appropriate guantity, timing, and distribution of water required for other water
related needs of the region, including water supply and flood protection (vii) identify the amount
of water to be reserved or allocated for the natural system under state law;,

Page 41, Lines 5-7: Change as follows: “ include information, as-appheable, necessary for the
non-Federal sponsor to address the requirements of appropriate sections of the Florida Satutes,
and other applicable planning and reporting sections of Florida law.”

Page 41, Lines 16-20: Change as follows: “ To-the-extent-appropriate, tThe Corps of Engineers
and the non-Federal sponsor shall formulate and evaluate dternative plans to better define,

refine, and/or optimize components and/or to investigate more cost -effective ways to achieve the
same or greater benefits while maximizing the project's contribution towards the system-wide
goals and purposes of the Plan.”

Page 41, Lines 37-49. Please change as follows: “ (i) recommend develep a protocol for
approval by the Corps of Engineers and the South Florida Water Management District in
accordance with 8385.8 that describes the procedures to be used for the evaluation of alternative
plans from a system-wide per spective by RECOVER;”

Page 42, Lines 11-12: Please change as follows: “ The NEPA documentation shall be integrated
into the Project Implementation Report whenever—pessible.” Section 601(h)(3)(C) of WRDA
2000 requires the programmatic regulations to establish a process. A procedure that leaves the
decision of whether to integrate NEPA documentation in the Project Implementation Report to
the discretion of the U.S. Army Corps of Engineers based on what it believes is possible does not
describe any discernable process that can be used to measure its decison against the three
principles listed in Section 601(h)(3) of WRDA 2000.
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Page 42, Lines 17-20: Please change as follows to reflect the clarified definition of
“consultation” previously proposed in the definition section: “ The Corps of Engineers and the
non- Federal sponsor shaJI engage| coordmaﬂonew;th—the—U—S—Eu—sh—and—\AMdhie—&w;ee—ﬂqe

~ala ala Ta a SORSe n ala ..lll \\ll =lala

emepappmpprat&agm in the preparatlon of a PrOJ ect Implementatlon Report, as requwed
by applicable law.”

Page 42, Line 33: Please identify the applicable law.

Page 43, Line 15: Please change as follows. “ The Corps of Engineers and the South Florida
Water management District shall develop and adopt a protocol in accordance with section 385.8
that describes the format and-ecentent to be genreraly used in the preparation of a Project
Implementation Report.” Section 601(h)(3)(C) of WRDA 2000 requires the programmatic
regulations to establish a process. A procedure that alows the U.S. Army Corps of Engineers and
the South Florida Water Management District to dictate the content of Project Implementation
Reports by protocol and then gives them the discretion to only “generally” follow their protocols
does not describe any discernable process that can be measured against the three principles listed
in Section 601(h)(3) of WRDA 2000. Therefore, the deleted language conflicts with WRDA
2000.

Section 385.24 Project Cooper ation Agreements

Page 43, Line 28: Please insert the following to ensure appropriate allocations of water are made
for all users.“ (c) Verification that other water needs will be satisfied. Prior to execution of the
Project Cooperation Agreement, the District Engineer shall verify that the South Florida Water
Management District or the Florida Department of Environmental Protection has made
available for allocation the total amount of water required for other water related needs of the
region, including water supply and flood protection, as described in the Project | mplementation
Report for that project.”

Page 43, Lines 29-33. The requirement for Project Cooperation Agreements to include a
provision that reservations or alocations remain in effect and not be diminished for the life of the
Plan is in conflict with Section 373.223(4) of the Florida Statutes, infringes on the State’'s
authority, hurts all stakeholders by reducing the ability to make changes in the event a project
does not meet expectations after construction and operation, and imposes restrictions that are not
otherwise specified by WRDA. This language should be changed as follows to provide the
ability to adjust reservations based on actua project performance: “ The Project Cooperation
Agreement shall include a provision that the reservation or allocation of water for the natural

system made pursuant to Sate law shall Femamm—eﬁeeuepasJeng—a.sJehe-PLan—lsauthenzed
J? be

ad| ustable.

Page 43, Lines 35-43: Please change as follows to ensure consistency with language of the
Savings Clause in WRDA 2000: “ The Project Cooperation Agreement shall include a provision
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appl-teabLe—Iaw unt|I a new source of water supply of comparable quantlty and qualltv as that

available on the date of enactment of the Water Resources Development Act of 2000 (114 Sat.
2680) is available to replace the water to be lost as a result of implementation of the Plan, the
Secretary and the non-Federal sponsor shall not eliminate or transfer existing legal sources of
water, including those for and agricultural or urban water supply; allocation or entitlement to
the Seminole Indian Tribe of Florida under section 7 of the Seminole Indian Land Claims
Settlement Act of 1987 (25 U.S.C. 1772e); the Miccosukee Tribe of Indians of Florida; water
supply for Everglades National Park; or water supply for fish and wildlife. The Project
Cooperation Agreement shall also include a provision that implementation of the Plan shall not
reduce levels of service for flood protection that are (i) in existence on the date of enactment of
the Water Resources Development Act of 2000 (114 Sat. 2680); and (ii) in accordance with

applicable law.”

Section 385.25 Operating M anuals

Page 44, Lines 1-6. Please change as follows to reflect the clarified definition of “consultation’
previously proposed in the definition section: “ The Corps of Engineers and the South Florida
Water Management Dlstrlct or other non- Federal Sponsors, in consultatlon thh—theDepathent

shall develop Operatlng Manuals to ensure that the goals and purposes of the Plan are
achiev

Page 44, Line 17: Please define “significant modification”.

Page 44, Line 31: Please change as follows to require Operating Manuals to be consistent with
the water identified for other water-related needs of the region, including water supply and flood
protection. The current language only requires Operating Manuals to be consistent with the water
reservation or dlocation for the natura system. Requiring the Operating Manuals to be
consistent with the reservation or alocation for the natural system without also requiring them to
be consistent with the water identified for other water-related needs of the region, including
water supply and flood protection is not in accordance with the objectives of CERP. According
to Section 601(h)(3)(C) of WRDA 2000, the programmatic regulations must establish a process
that ensures that all objectives of CERP are achieved. “ Operating manuals shall be consistent
with the water reservation or allocation for the natural system, the water allocation for other
water-related needs of the region, including water supply and flood protection and the savings
clause provisions described in the Project Implementation report and the Project Cooperation
Agreement and the provisions of sections 385.30(d) and 385.31.”
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Page 44, Lines 26-30: Please change as follows: “ As-apprepriate, the South Florida Water
Management Drstrrct Shortage PIan shall be incorporated into the Operatr ng Manuals—as—part

. Drought
Contrngency PIans if mandated should conform to the South Florrda Water Management
Didtrict’s Water Shortage Plan, which is required under State law.

Page 4, Lines 31-34: Please change as follows to require Operating Manuals to reflect the
operational criteria used in identification of water for other water-related needs of the region,
including water supply and flood protection. The current language only requires Operating
Manuals to reflect the operational criteria used in identification of water to be reserved or
alocated for the natural system. Requiring the Operating Manuals to eflect the operationa
criteria used in identification of water to be reserved or alocated for the natural system without
also requiring them to reflect the operational criteria used in identification of water for other
water-related needs of the region, including water supply and flood protection is not in
accordance with the objectives of CERP. According to Section 601(h)(3)(C) of WRDA 2000, the
programmatic regulations must establish a process that ensures that all objectives of CERP are
achieved. “ Operating Manuals shall reflect the operational criteria used in the identification of
water to be reserved or allocated for the natural system, the water allocation for other water
related needs of the region, including water supply and flood protection and the savings clause
provisions described in the Project Implementation Report or Project Cooperation Agreement.”

Page 44, Line 35: Please clarify the type of adjustments which may be made to the operating
manuals.

Page 44, Line 42 through Paged5, Line 2 Please change as follows. “ The Corps of Engineers
and the South FIorrda Water Management District, in consultatron mth—the—Depar—tment—ef—the

%ent—praeneat shall develop a 3/stem Operatrng Manual that provrdes a system-wrde
operating plan for the operation of projects to ensure that the goals and purposes of the
Comprehensive Everglades Restoration Plan are achieved.”

Page 45, Lines 58: Change as follows to reflect that operating manuals should be based on
actual system and/or prOJect performance “ The S/stem Operating Manual shall be revised
whenever, i , operational
changes are made that have system vvrde effects or prrer after to the compl etion of new projects
that have system-wide effects.”

Page 45, Lines 24-25: Change as follows to reflect that operating manuals should be based on
actual system and/or project performance “The final Project Operating Manual shall be
completed befere after completion of the operational testing and monitoring phase of the
project.”
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Section 385.26 M aster | mplementation Sequencing Plan

Page 46, Lines 4-9: Please change as follows to reflect the clarified definition of “consultation’
previously proposed in the definition section: “The Corps of Engineers and the South Florida
Water Management Didtrict, in consultatlon mth—the—Department—ef—thH—ntener—the—Flenda

: shaJI develop a Master
ImpI ementatlon Sequencr ng Plan that |ncI udes the schedule and sequencr ng of projects based on
the best finding, technical, contracting and other information available.”

Page 46, Lines 12-13: Please change as foIIows “ needs of the reglon including water supply

Page 46, Line 14-16: Please change as follows: “ When not otherwise required by applicable
law—+a-the-discretion-of-the District-Engiaeer, the public may be given notice and opportunity to

comment on the Master |mplementation Sequencing Plan.

Page 46, Lines 22-26. Please change as follows to reflect the clarified definition of
“consultation’ previously proposed in the definition section: “ The Corps of Engineers and the

South Florlda Water Management Digtrict, in consultatlon wrth—the—Department—ef—the—l—nteHerL

annually revlewthe Master ImpI ementati on Sequencing PIan

Page 46, Lines 33-35: Please change as follows: “ When not otherwise required by applicable
law, ir-the-discretion-of-the District-Engiaeer, the public may be given notice and opportunity to

comment on the Master |mplementation Sequencing Plan.”

Section 385.27 Adaptive Assessment Program

Page 46, Lines 38-45: Please change to include the consideration of effects on al users during
the adaptive assessment program and to reflect the clarified definition of *“consultatior?
previously proposed in the definition section:: “ The Corps of Engineers and the South Florida

Water Management Didtrict, in consultatlon wth—the—Department—ef—the—mtener—the—l;lenda

, shaII establ |sh an
adaptlve assessment program to evaluate systenq responses of aII users W|th| n the ecosystem to
implementation of the Plan, to determine whether or not they match expectations, including the
achievement of interim goals, and to determine if the Plan should be modified in order to achieve
the goals and purposes of the Plan.”

Page 47, Lines 58: RECOVER is charged with developing and implementing a systemwide
monitoring plan using ecological conceptual models. Will the proposed models assess
performance measures, establish base-line variability and address uncertainties for users other
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than the natural system? If not, additional modeling must be used to assess systemwide
impacts, including urban water supply.

Page 47, Line 21: Please clarify who will deem it necessary for RECOVER to prepare an
adaptive assessment report.

Section 385.28 Revisonsto the Comprehensive Ever glades Restor ation Plan

Page 47, Lines 40-45. Please change as follows to reflect the clarified definition of
“consultation’” previously proposed in the definition section: “ Whenever necessary to attain the
goals and purposes of the Plan or to improve performance of the Plan, the Corps of Engineers
and the South FIorlda Water Management District, in consultatlon Nth—the-Depathent—ef—the

prepare a Comprehens ve Plan MOdIfI catlon Report.”

Page 48, Line 28: Please clarify how when and where opportunities will be provided for the
public to review the draft Comprehensive Plan Modification Report and NEPA documentation.

Section 385.29 Revisonsto Models and Analytical Tools

Page 49, Lines 6-14: Please change as follows to reflect the clarified definition of “consultation’
previously proposed in the definition section: “In carrying out their responsibilities for
implementing the Comprehensive Everglades Restoration Plan and these regulations, the Corps
of Engineers and the non-Federal sponsor shall utilize the models and analytical tools that they
believein-their—discretion, are most appropriate for conducting analyses for the planning,
design, construction, operation, and assessment of projects. To the extent practical or as

othervwse prow ded by law, this shaII be donein consultatlon WlththeDepathent—ef—theJrnteHer—

Page 49, Lines 16-25: Please change as follows to include other users and reflect the clarified
definition of “consultation’” previously proposed in the definition sectiort “ The Corps of
Engineers, the South Florida Water Management District, and other non-Federal sponsors, may
periodically revise models and analytical tools or develop new ones as needed. Whenever models
and analytical tools are significantly revised or new ones devel oped, the Corps of Engineers and
the South FIorlda Water Management Didtrict, in consultatlon thh—the—Depathent—ef—the

reanalyze the preCERP baseline condltl on using the revlwd models and analytlcal tools so asto
provide a similar basis for analyzing the performance of alternative plans, and the identification
of water to be reserved or allocated for the natural system and the identification of water for
other water-related needs of the region, including water supply and flood protection”
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Section 385.30 Achievement of Project Benefits

Page 50, Lines 12. Please change the title to read “ENSURING PROTECHON-OFTHE
NATURAL—SYSTEM WATER AVAILABILITY CONSSTENT WITH THE GOALS AND
PURPOSES OF THE PLAN.” The current title is not consistent with to dojectives of CERP
because it omits any mention of the need to provide for other water-related needs of the region,
including water supply and flood protection. According to Section 601(h)(3)(C) of WRDA 2000,
the programmatic regulations must establish a process that ensures that all dbjectives of CERP
are achieved.

Page 50, Lines 5-12: Change as follows to ensure the pre-CERP baseline includes all users and
uses and to reflect the clarified definition of “consultatior’ previously proposed in the definition
section:: “The Corps of Engineers and the South FIorlda Water Management Dlstrlct in
consultatlon W|th he

Fedeml—&ate—and—teeal—agenet&s shaII develop the preCERP basellne to determl ne the

guantity, timing and distribution of water made availableto all users by the existing Central and
Southern Florida Project on the date of enactment of section 601 of the Water Resources
Development Act of 2000 (114 Sat.2680).”

Page 50, Lines 14-25: Change as follows to include all water related needs of the region are
considered: “ Fo-the-extent-practical, each Project Implementation Report shall consider whether
the pre-CERP baseline quantity of water available for the natural system and whether the pre-
CERP baseline quantity of water available for other water related needs of the region, including
water supply and flood protection is still available. forthe-natural-system. If not, the Project
Implementation Report shall consider the loss of pre-CERP baseline water availability in
identifying the quantity, timing, and distribution of water to be made available for the-ratural
systemn or water to be made available for other water related needs of the region including
water supply and flood protection by a project component.”

Page 50, L ines 42-46: Please change as follows to ensure consistency with the Savings Clause of
WRDA 2000 and the goals of CERP. The phrase, “existing legal sourcesof water” is substituted
for the phrase, “uses transferred to new sources’ to ensure consistency with the Savings Clause
in Section 601(h)(5)(A) of WRDA 2000. The phrase, “Levels of Service for Flood Protection”
was substituted for the phrase, “levels of flood protection” to better track the Savings Clause in
Section 601(h)(5)(B) of WRDA 2000. Finally, language is suggested to require the U.S. Army
Corps of Engineers and the South Florida Water Management District to take into account the
goal of poviding water for other water-related needs of the region in the protocol to be
developed regarding the preparation of Project Implementation Reports. The current language
only equires them to take into account the objective of restoration of the natura system.
Requiring the U.S. Army Corps of Engineers and the South Florida Water Management District
the objective of restoration of the natural system, without also requiring them to take into
account the objective of providing water for other water-related needs of the region in the
protocol to be developed regarding the preparation of Project Implementation Reports is not in
accordance with the objectives of CERP. According to Section 601(h)(3)(C) of WRDA 2000, the
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programmatic regulations must establish a process that ensures that all objectives of CERP are
achieved. “ The protocol shall take into account the natural fluctuation of water made available
in any given year; the objective of restoration of the natural system; the goal of providing for the
other water-related needs of the region; the need for protection of existing uses-transferred-te
new-sodrees |legal sources of water; the need to maintain existing levels of service for flood
protection; contingencies for drought protection; and the need to identify the additional quantity,
timing, and distribution of new water made available by a new project component while
maintaining a system-wide per spective on the amount of water made available by the Plan.”

Page 51, Line 11: Please insert the following to ensure identification and accounting of water for

other users within the ecosystem:
“(d) Identification of Water Allocated for Other Water-Related needs of the Region

(1) Each Project Implementation Report shall identify the appropriate quantity, timing and
distribution of water dedicated and managed for other water-related needs of the region,
including water supply and flood protection.

(2) The Corps of Engineers and the South Florida Water Management District shall develop and
adopt a Protocol in accordance with 8385.8 for preparing Project |mplementation Reports that
identifies the appropriate quantity, timing and distribution of water dedicated and managed for
other water-related needs of the region, including water supply and flood protection and
identifies the amount of water to be allocated for other water-related needs of the region.
(i) Project Implementation Reports approved before the date of promulgation of these
programmatic regulations or the adoption of the protocol may use whatever method that,
in the District Engineer’s discretion, and in cooperation with the South Florida Water
Management District and the Sate of Florida, is deemed appropriate.
(ii) The Protocol shall take into account the natural fluctuation of water made available
in any given year, the objective of restoration of the natural system; the goal of providing
for the other water-related needs of the region; the need for protection of existing legal
sources of water; the need for maintaining existing levels of service for flood protection;
contingencies for drought protection; and the need to identify the additional guantity,
timing and distribution of new water made available by a project component while
maintaining a system-wide perspective on the amount of water made available by the
Plan.
(iii) The Protocol may express the quantity, timing and distribution of water in stage
duration curves; exceedance frequency curves, quantities available in average, wet, and
dry years; or any other method which, in the District Engineer’s discretion, and in
cooperation with the South Florida Water Management District and the Sate of Florida
is deemed appropriate.
(iv) The Protocol shall provide for re-examination of actual performance after a project
component has been in operation for an appropriate period of time.”

Page 51, Lines 23-29: Establishing operational priorities will determine the allocation of water
which conflicts with State law and pre-empts state authority. The deleted language constitutes a
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de facto Federal reservation and limits the State of Florida's discretion with respect to the
reservations adopted under State law. We recommend removal of this provision from the federal
regulation. “in the interim during preparation of this Project Implementation Report, operation of
the project shall be consistent with the purposes of the project Component as authorized by

Congress and approved under State Iaw ln-the-absenceof —specificpurposesfora-project

Section 385.31 Compliance with Savings Clause Provisions

Page 51, Lines 2-37: Change as follows to ensure consistency with the Savings Clause of
WRDA 2000: “Project Implementation Reports shall include analyses to determine if existing
legal sources of water are to be eliminated or transferred as a result of project implementation.
If implementation of the project shall cause a the elimination or transfer of existing legal sources
of water, then the Project Implementation report shall include an implementation plan that
ensures that such elimination or transfer shall not occur until after the project is constructed and
operating as intended and is providing a new source of water supply of comparable quantity and
quality of water to the source of water supply that is being eliminated or transferred.”

Page 51, Lines 43-44: Please clarify how the pre-CERP baseline will be used in determining
existing levels of service for flood protection.

Page 52, Lines 35: Please change as follows: “If so, then the recommended plan shall be
modified as necessary to ensure that adverse-effects-on the existing tevel-of-service are-mitigated
oreliminated the level of service for flood protection is not less than that provided as of the date
of enactment of WRDA 2000.”

Page 52, Lines 6-12: Please change as follows:. “In developing alternative plans for evaluation
during the preparation of the Project Implementation Report, The Corps of Engineers and the
non-Federal sponsor may shall consider opportunities to provide greater levels of service or to
provide flood protection in locations where there is currently no flood protection, provided that
greater levels of service or the provision of flood protection is consistent with the goals and
purposes of the Plan and the provisions of section 601(f)(2)(B) of the Water Resources
Development Act of 2000 (114 Sat. 2686).”

Section 385.32 Interim Goals

Page 52, Lines 16-21: Please change as follows to ensure consistency with the goals of CERP
and to reflect the clarified definition of “consultation” previously proposed in the definition
section: “The Corps of Engineers and the South Florlda Water Management Dlstrlct

Management—Dn&net in consultatlon Wﬁh—the—M+eeesekeeJHbe—ef—HAd4@aq5—ef—ELeHda—the
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tes shall establish interim
goals to facili |tate mteragency pI anning and prOV| de a means by WhICh the restoration success of
the Plan may be evaluated throughout the implementation process.”

Page 52, Lines 34-36. Please change as follows to ensure consistency with WRDA 2000:
“include measurable-standards performance standards for meeting eenecerning other water-

related needs of the reqmn geal—s—and—pempes%—ef—the—ﬂan |nclud|ng water supply and

,\n. SLIND a TaTaBliaals lll

improving and maintaining rood protectl on;

Page 53, Lines 1-3: Please change as follows: “ensure achievement of benefits to the natura
system, and al other water needs users, Hprogression, until final achievement of the goals and
purposes of the Plan can be measured and reported.

Page 53, Lines 33-39: Please change as follows to ensure balance when reviewing RECOVER
work products. “ Upon receipt of a final report and set of recommendations from RECOVER, the
Corps of Engineers and Department-of-the-Army-the-Department-of-the-Haterier—and the South
Florida Water Management District shall consider the final report and set of recommendations
from RECOVER and develop a proposed agreement set forth an initial suite of interim goals
with dates for achievement of the interim goals and the method of measuring and evaluating the
progress toward achievement of the interim goals.”

Page 53, Line 40-42: Please change as follows to reflect the clarified definition of
“consultation’” previously proposed in the definition sectiont  “The Corps of Engineers and the

South Florlda Water Manaqement Dlstrlct Depaﬁment—ef—the—Amw shall consult Wl-t-h—t-he

and—leeal—agene@r and shaII prow de an opportunlty for publlc notlce and comment.”

Page 53, Lines 43-45. Please change as follows to ensure balance: “ After consideration of

comments, the Corps of Engineers Department-of-the-Army-the-Department-of-the Haterior, and

the South Florida Water Management District shall sign the agreement, incorporating any
suggestions, which in their judgment, are appropriate.”

Page 54, Lines 5-11. Please change as follows to ensure balance: “ The Corps of Engineers

Department—of—the—Army,—the—Department—of—the—tnterior, and the South Florida Water

Management District shall use interim goals to measure performance of the Plan in achieving its
goals and purposes. To facilitate the use of interim goals for this purpose, RECOVER shall
assess progress towards meeting the interim goals and shall periodically prepare progress

reports to the Corps of Engineers Bepartment-of-the-Army-the Department-of-the-tnterior, and

the South Florida Water Management District on progress towards meeting the interim goals.”

Page 54, Line 36 through Page 55 Line 2:_Please change as follows:
“(1) Whenever the Corps of Engineers and 'the South Florida Water Management District deem

it necessary, but not any less often than every five years, they Corps-of-Engiieers-and-the-South
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Etenda—\A/ater—Management—DI&HGt shall have RECOVER review the interim goalsto deter m| ne

whether

and—the—Seuth—ELeH-da—\AlatelLMaiqagement—Dl-smet—that the |nter| m goals mcorporated into the

agreement required under paragraph (c) of this section should be revised due to changed
conditions or new information or analyses.

(2) If the Corps of Engineers Bepartment-of-the-Army-the-Department-of-the-Haterior, and the

South Florida Water Management District agree, then RECOVER shall utilize the process
described in paragraphs (a) and (b) of this section to prepare new recommendations to assist
themin revising the interim goals and adopting the revised goalsin a revised agreement.”
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